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^ JUSIEICE MEGAEEt: Mr Vinelott, "before we part with the quBstion
of discoveiT, at a»y rate for the tim© "being, there is one
thing I would serj, Tou emphasised most firmly yesterday
that the course the Crown proposed to take of approaching
any other Government in this case was not one to "be expected

. in other case. On that matter, if there were to "be another
case where the ground put forvrard for Crown privilege was a
need for confidentiality between Governments and if there
were material which was truly material for the litigant's
case "but the Crown were to say well, our ground for resisting

B discovery is this "bond of confidence between us and the other
Government and no matter how important it is to the litigant
we do not propose even to approach the other Government ,
then I think, so far as I am concerned, I should know what to
say and I feel sure that my Brethren would also knov; what to
say.

ME VIKELOTl!: Of course one cannot foresee all circumstances

and there might be some very good reasons which make it
necessary that a competent judge should decide the issue.

MR JUSTICE MEGARET: That I fully accept. But if it is a case
where the other Government might agree butthe Crown come to
this court and say "Well, we are not even going to find out",
that would be a different situation.

MR VIEELOTT: Your Lordship would then require to knov; that
everything that could reasonably be done has been done, I
agree,

MR MOWBRAY: We hope it will not be necessary to say very much
more about that topic,

E Lt any rate, meantime we could just proceed with looking
at the documents, and would your Lordship take bundle Ho.l
at page 2, The great majority of these earlier documents
are concerned with the individual ownership of phosphates,
but there are some other points that also emerge. Your
Lordship has a dispatch on page 2 from the Secretary of State
to the High Commissioner. He transmits a copy of a letter from
Lord Stanmore applying on behalf of the Pacific Islands
Company for a guano licence in Ocean Island, and then I need
not read the next paragraph. "Ocean Island does not, so far as
I am aware, at present form part of the Gilbert and Ellice
Protectorate" etc; (reading to the end of the paragraph):
"as to any rights xfhich they may have in the guano deposits
in the island". That just shows that somebody was contem
plating they may have some rights but no more than that.

Then on page 9 is a dispatch from the Hi^ Commissioner
to the Secretary of State. Tbis also relates to ownership:
"Referring to your telegram" etc; (reading to end of second
paragraph): "in that respect as may be sa-tisfactory to both
parties" - that means the company and the landowners.
"Under these circumstances, I defer taking any action"
etc; (reading to end of letter): "who, if they part with

H it, will be entitled to the consideration paid for it". So
that is clear recognition by the Grown that the individual
owners owned the phosphate.
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I should hGve said if mj friend wishes me to read anything
in betxireen I would he glad to do so. We would now turn to

• page 13. fhis is from Lord Stanmore,'a personal letter, or
written from his own house apparently, to the Under Secretary
of State; "Sir, I have the honor to acknowledge the receipt
of your letter of the 20th ult" etc; (reading to the words,
at the end of the fourth paragraph on page 14;: "as any
payment made would go to the native owners of the Island" -
so he is expecting that the payment will possibly go to the
owners.

B "It appears to the hoard that Sir George has not alto
gether appreciated the distinction between the licence fee,
V7hich would he payable tothe Crown, and the rent which would
he payable to the proprietors, according to agreement with
them", and that is all I need read of that.

Going to page 38, this is the 1900 licence, which was
I think twice replaced.

HR JUSTICE MEGARRX: 38 or 39 ? 38 is a letter, 39 is the
indontu-re dated t%-e 2nd Dctpher. 1900.

MR MOWBRAY: The indenture starts on the same page as the letter
in my copy.

MR JUSTICE MEGARRY: 38 is a letter from the Pacific Islands
Company, so the numbering has gone wrong.

MR MOWBRAY: Yes, my Lord, Would your Lordship be so kind as
to tell me the date of that letter ?

MR JUSTICE tlEGAERY: October 5th, 1900. The previous page,
page 37, is a printed letter from Lord Stanmore.

MR MOWBRAY: Yes. I am one page out, my Lord. It is 39 in,
your Lordship's bundle. I will not read that, unless anybody
wishes; that is a licence which was replaced. I will go on
to page 43. At the top of that page there is an annexation
of Ocean Island, and I expect your Lordship has already
read that. Then there is Queen's Regulation Uo.2 of 1900
"To prohibit the collection and removal of guano and other
fertilising substances from waste or unoccupied lands in
the Gilbert and Ellice Islands Protectorate". The substance
of it is in 2: " Prom and after the first day of January,
1901, the collection and removal of guano and other fertilis
ing substances ffom waste or unoccupied lands in the Gilbert
and Ellice Islands Protectorate without the permission first
obtained of the High Commissioner for the Western Pacific
or of the Resident Commissioner of the aforesaid Protectorate,
is prohibited", and I do not think I need read any more
of that.

Would your Lordship turn on to page 47, the second
letter on that page. It is addressed, I suppose, to Lord
Stanmore from the Colonial Office: "In reply to your letter
of the 12th instant" etc; (reading letter)

Then we can go right on to page 71. That is the
proclamation made by Capt, Tupper when he raised the flag
on Ocean Island. I expect your Lordship has read that
already,
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MR JUSTICE MEG-ARRT: We have had the second licence in the mean
time, have we not ? I do not imagine anjrbhing turns on it.

MR MOWBRAY: I do not think so, my Lord, I think the licence
itself is in a PD "bundle, but nothing really turns on it.
Phe method of acquisition of Ocean Island as a colony does
affect, to a certain extent, the applicable law which is
relevant, as we have to establish individual ownership of the
phosphate. So the fact that the Pylades went there and
Capt, Tupper raised the flag is relevant.

MR JUSTICE MEGARRY: What is the proclamation date - the 28th
Uovember, is it ?

ME MOWBRAY; No, that is the order to do it I think, my Lord.
It is the 28th September, 1901. That is the date it actually
happened.

Then if your Lordship would go to page ^his is part
of a Pacific Islands Company communication. If your Lordship
would look at "Land purchase and lease deeds: Mt Campbell
expressed an opinion that the latter" - the lease deeds -
"should be registered at Tarawa" etc; (reading to end of
paragraph!), I do not think I need read any more of that.

If your Lordship would turn/on to page 78, the second
letter here refers to an earlierpurchas^lDy the Pacigic Islands.
Company. We say that the purdhase by that company Would
have been for the purpose of obtaining phosphate and this
letter also helps to deal with the individual ownership of
the phosphates; "In further reference to my letter of July
18th last" etc; (reading to end of letter!). And then there
are some so-called leases, •'•hen your Lordship sees the
schedule and then copies are enclosed 1 to 7. The first
three are indeed leases for 20 years; the fourth to seventh
are freehold purchases. So the firs-fc three are not for
mining purposes at all they are for ancillary purposes,
but the deeds 4 to 7 sire sales of entire right and title,
and what we say is that those sales must have been to enable
the phosphate to be dug and the company would not have bought
the entire rights and titles of the vendors unless they had
thought that the vendors were able to give an entire right
and title to the phosphates.

Going on to the next page, this document is also relevant
on ownership. This is from the Colonial Office to the Company:
"I am directed by Mr Secretary Chamberlain to acknowledge
the receipt of your letter of the 5th instant and to return to
you the Ocean Island leases" - that is the ai swer to the
letter your Lordship has just read. "With regard to Uos, 2
and 7» f am to request you to draw the attention of th^ Pacific
Island Company to the Queen's Regulation Wo.2 of 1896 and
with regard to the other documents to Part III of the Queen's
Regulations Wos. 5 of 1893 and 3 of 1894, and to the High
Commissioner's proclamation of the 28th Wovember, 1900".

One of those is on page 42 or 43, my Lord.

MR JUSTICE MEGARRY; I do not understand this. What is the common
element between 2 and 7 2 is a lease and 7 is an entire
right and title, it may be a question of date because 2 and

4
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7 are 1900, "but ttien, you see, 5 is even earlier in 190O, so
it cannot Tdo the date that is the common element. Why are
2 and 7 within one of the Queen's Regulations and the others
within another one ? 2 is 21st September, 1900, 7 is November,
1900, so that is the autumn of I9OO, but then if you look at
5 that is May, 1900, so it is even earlier than those two.

MR MOWBRAY: That was before the proclamation of 28th November,
1900.

B MR JUSTICE MEGARRY: But then, you see, 2 and 7 are singled'out
for reference to Queen's regulation No.2, all the others,
including 5? are Part III of Queen's Regulations Nos. 5 of
1893 and 3 of 189^ and the proclamation of the 28th November.
So they seem to be putting No.5» which is the earliest in
date, in the same category as the other ones later in date.
So, as I say, what is the common element betifeen 2 and 7 on
the one hand and all the others on the other hand ? It
probably does not matter a bit, but at the moment I do not
understand it and if it is necessary for me to understand it
you must explain it to me at some later time. If it is not
necessary for me to understand it I will remain not under
standing it.

MR MOWBRAY; That is all a long time ago and I do not think we
need ask your Lordship to understand it.

Would yopr Lordship go on to page 92. This is from
the Company to the Colonisil Office and I had better read
the whole thing. It is relevant on ownership too.
"I am instructed to acknowledge receipt of your letter"
etc; (reading letter). Then those documents are returned
on the 20th September, 1901, and there had already been

^ some sales and some leases. In the previous letter you had
^ the leases first and the sales afterwards.

In fact a further Regulation was made, which your
Lordship will see if we go on to page 97* ^his is from
the Acting Hi^ Commissioner to the Secretary of State:

"I have the honour to acknowledge the receipt of your despatch"
etc; (reading to the words): "by the Regulation (No.V of
1893" - and your Lordship remembers he had to enquire whether
the lessor owned the land and whether he x^rould be left
destitute or whether he and his family would be left destitute
- "and has satisfied himself that its provisions have been
fulfilled" etc; (reading to end of letter) - a sort of
compromise solution.

If your Lordship would then turn to page 103, this
is the Pacific Islands Company to the Colonial Office on
the formation of the Pacific Phosphn.te Company, It says the
Phosphate Company has been formed and it is desirable that
the licence should be assigned to it. It says the new company
is a British company and the directors, your Lordship sees,
include Lord Staiimore and Mr -ti^rundel.

Then one can go on to page 10-4-. This is the Pacific
Island Company to the Colonial Office. I need not read the
first part. "2, There can, of course, be no objection to
the egistration of the Company's leases in Ocean Island"
etc; (reading letter)

5
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Then there is the reply (reading letter).

Then over the page, the Secretary of State to the Hi^
Commissioner: "2. In view of the special circumstances ...
I am prepared, if you consider that such a step x-rould he
justified, to approve of your legalising the sales to the
company hy issuing a Gilbert andEllice Regulation for the
purpose".

I need notread sinything more in that bundle, unless my
friend wishes me to.

If your Lordship takes Bundle 2 and turns to page 8,
this is the King's Regulation v;hich was authorised in London;

"Whereas it is expedient to legalise the sale to the Pacific
Islands Company Limited of certain parcels of land on Ocean
Island ... by natives ... on dates subsequent to that of the
proclamation ... The sales of land specified in the schedule
hereto shall therefore be held to be valid and effectual for
all purposes as if the teirms of the High Commissioner's
proclamation aforesaid and the provisions of section 13 Part
III of the Gilberts Regulation 5 of 1893" and so forth "had :
not been ill force as regards the said Ocean Island ... at the
time such sales were made".

So there is a solemn document validating certain sales
of land, which must have been contemplated on all hands to
include the phesphate in the land, and it is validating them,
obviously not, in our submission, because anyone had any
doubts about the ownership of the phosphate, but only because
the sale of the phosphate, or of the land including the phos
phate, was forbidden by certain regulations. So that is a
clear recognition of individual ownership in a solemn document.

MR JirSTICE MEGARRY: Just a moment. "The sales of land specified
in the schedule hereto shall therefore be held to be valid and
effectual for all purposes as iY the terms of the Hi^
Commissioner's proclamation""~and so on "had not been in force".
So that is saying: well, let the proclamation and the regul
ations be regarded as hot being in force and let the
prohibition on disposition be removed. Is it doing more
than validating it for the purposes of the proclamation and
regulations ? Do you say it is validating it for all purposes
whatsoever so that even if the landowner in fact under the
customary law had no power to dispose of the minerals none
theless this validated it ?

MR MOWBRAY: Ho, that is not the submission I was making.

MR JUSTICE MEGARRY: I want to understand what your argument is.

MR MOWBRAY: What this regulation is saying is: the sale^shall
be as valid as it would have been if the other regulations
did not exist, or if the British flag had not been hoisted.
What we say about that is that that recognises - not validates
but recognises the validity, according to the native customary
-law? of the sale, and it recognises the individual ox-mer-
ship of the phosphate enabling the landowner to sell,

MR JUSTICE MEGARRY: I still do not understand. Just supposing
for one moment the state of the customary law on the island
at the time was this, that the individual landowners ovmed the



surface and 2iad the limited powers of disposition which are
common ground, "but that the right to all the minerals under
the surface should be community property for the benefit of
the Islanders generally. Does this regulation alter that
position ?

MR MOWBRA.Y: ^t does not alter it, for instance, for 1899; it
does not alter anything. What we say is that it is only
consistent with a Crov/n view that the native landowners owned
the phosphate, because it is saying that. If the regulations
did not exist he could sell it.

MR JUSTICE MEGARRY: If the regulations did not exist on that
law which I am asking you to assume for this purpose he could
sell the purchaser something that accorded with the limitations
on disposition but he could not do anything about the phosphate
underneath because that is vested in the Banaban community.

MR MOWBRAY: What I say is this is not consistent with a view
that the law was as your Lordship stated it.

MR JUSTICE MEGARRY: That was really what I asked, because it
seems to me this is of very considerable importance. In other
words, althou^ it says "shall therefore be held to be valid
and effectual for all purposes" if it simply stopped there
you mi^t regard it as saying that even thou^ the community

D as a whole had not been involved in this transfer of the
minerals, nonetheless this disposition by someone who did not
own the minerals was to convey the minerals; but the "as if"
bit can be read as saying: "Wellj ellthis does is it lifts
any prohibition in the proclamation and King's regulations
but it still leaves the power of the native landowners, or
the absence of power of the native landox-^ners, exactly where
it was before and, therefore, if he had not got the ri^t to

E transfer the minerals he has not transferred them',' l/\/hat I
want to get at is wha.t you contend this regulation is doing ?

MR MOWBRAY: It left the law as it was apart from the regulations,
So far I entirely agree with your Lordship and I am very much
obliged to your Lordship for putting it so clearly. What we

,f say is that if the law had been, or had been thought to be,
P as your Lordship stated it, that the minerals were communally

owned, this regulation could not have been said to be held
to be valid and effectual.

MR JUSTICE MEGARRY: That is the point. It is said against you
they certainly could have used this phraseology. If in
enacting this regulation the view of the Crown had been that
only the surface was with the landowner and the minerals

Q were with the community, it could still have been drafted in
this way because this is iflerely lifting any prohibition
contained in the proclamation and regulations.

MR MOWBMY:^ In_ our submission, it assumes that if you lift the
prohibition in the proclamation then the sale is valid. It
assumes that. It does not enact that, it assumes it.

H MR JUSTICE MEGARRY: So you say although it does not change
the law

B

r

MR MOWBRAY: ^t does not change the law of land ownership, but
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it could only have taken the form it did if the Government
assumed that the landowners owned the phosphates - the individ^-
ual landowners owned the phosphates,

MR JUSTICE MEGAERT: Leave out the "as if" clause and let us stop
at valid and effectual for all purposes. Ihere I fully under-y
stand your submissions and there you can even go further and '
sayit would he a legislative act validating the transaction
notwithstanding the absence of the community's consent. But,
you see, the "q.s if" clause seems to be narroviing the thing
down, in fact it is certainly narrowing the thing down so that
all it does is to make it valid and effectual for all purposes
as if there had not been a King's Regulation.

MR MOTORAT: Yes, my Lord,

MR JUSTICE MEGARRY: Rot for all purposes as if there had not been
the King's Regulation and there had not been the Banaban system
of landovmership which left the minerals in the community.
Do you see the point ?

MR MOWBRAY: Yes, my Lord, I think I do. But if the regulation
had not been enacted, on the community ownership view the
sales would not be valid.

MR JUSTICE MEGARRY: Well, the sales would be perfectly valid
but it would not have worked as regards what was underneath
if you had not got community consent.

ME MOWBRi"i.Y: It would not have been valid as regards the substance
that the company was buying the land for.

MR JUSTICE MEGARRY: I follow,

MR MOWBRiY: If the regulations had not been enacted, then
assuming communal ownership of the minerals, the sale vjould
not have been a valid sale. So when the High Commissioner
said the sale shall be held to be valid as if ifchey had not
been enacted, he is by inference — not by enactment, by
inference saying that apart from those regulations the sale
is valid, and that shows that he did notthink that any one
of the individual owners named as the vendor in the schedule
had to give consent to the sale. That is v/hy we say this is
a solenin recognition of the individual ownership of the
phosphates.

Would your Lordship go on to page 12. This is the
middle of a report "On the Land Question at Ocesm Island":
"1, We then asked the object of the meeting and John Kekana
as spokesman said, as we expected" etc; (reading paragraph)

So that is the first reference in the documents to
the sale of loose phosphate on the lands. That is one of
the things we rely on as showing the individual ownership
of the phosphate.

Now would your Lordship kindly pass op to page 60,
This is a BPG Sydney letter dated the 26th November, 19^3,
to the High Commissioner. "We beg to call your attention to
the fact that the following documents" and then there are
numbers and who the land is sold by, "are not included in the

8
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list of land purcliases legalised" etc; (reading to "bottom
of page): "legalising tlie purcliase of these eight pieces of
land"•

Then would your Lordship turn to page 59 headed "Suva,
9th December, 1903"• This is from the High Commissioner to
the Pacific Islands Company and this also relates to owner
ship: "I am directed by the High Commissioner for the Western"
Pacific" etc; (reading to the centre of page 79)s "therefore,
considers the issue of a regulation on the subject is unneces
sary"

So that is not quite such a solemn act, but it is a
recognition that individual owners could sell to the Pacific
Islands Company, which only wanted the land to dig the
phosphate out.

MR JUSTICE IMEGiiRRY: Well, "no prohibition of the purchase of land
from natives was in force in the island, and there vjas no
obstacle to their acquisition by the company or by any
individual". So they are saying nothing as to the ri^t of
the vendor to transfer, they are merely saying there is no '
regulation in force to erect an additional hurdle in the path,'
as it were. I do not think it knocks down the existing hurdle,
it merely says there is no extra hurdle erected. Is that not
ri^t ?

ME MOWBRAY: If your Lordship pleases. If the Crown thou^t that
only the community as a whole could sell the phosphate
presumably it would have said so and the High Commissioner
would presumably have said so at that stage.

The next page I would like to refer to is page 86,
This is a King's Regulation "To amend and consolidate certain

E Regulations affecting the Gilbert and Ellice Islands
Protectorate" and it is No,3 of 1903. It is sometimes
referred to as the 1903 Consolidating Regulations. Your
Lordship sees the term "Protectorate" is defined to include
The Oilbert and Ellice and Ocean Island, Then if your
Lordship turns to page 88, section 1?: "The sale of land
owned by natives to non-native persote shall be unlawful".
Then procedure on leasing land: "If any non-native person
enter into a lease of land owned by a native he shall forthv/ith
submit such lease to the Resident Commissioner, who shall at
a convenient opportunity make inquiry of the native lessor
and of the native authorities of the island in which the
land is sought to be leased shall be situated. If it shall
appear that the lease is for a period of more than twenty-one
years, or that the land sought to be leased is not the property
of the proposed lessor, or that the lease has been unfairly
obtained, or that the terms are manifestly to the disadvan
tage of the native lessor, or that there will not be left
sufficient land to support the family of the lessor, or if the
lease is otherwise contrary to sound public policy, the
Resident Commissioner shall refuse to confirm such lease;
othenvise the Resident Commissioner shall cause a copy of
such lease to be entered in a book to be kept for the purpose

H and shall make an indorsement on the lease to the effect that
the lease has been confirmed and registered, and shall make
a charge of one pound ... The registration of the lease

J
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shall not be conclusive evidence of title as against a person
not claiming through the lessor". I do not think I need read
any more of that.

\^Jhat we say about this provision - which was re-
enacted I think at least twice, and your Lordship saw the
19O8 ordinance in the PD Bundle in not quite identical
t erms

MR JUSTICE liEGAERY: There are six conditions there: over 21
yearsj not property of proposed lessor, unfairly obtained,
manifestly to the disadvantage of the lessor, insufficient land
left, otherwise contrary to sound public policy. The Resident
Commissioner must make enquiry about all those and he has
got to refuse or confirm it.

MR MOWBRilT: Tes. What we say is that whenever the Resident
Commissioner registered a lease under this or its successors
he was recognising that the lessor was the owner of the land;
and if it was a mining lease he was recognising him as the
owner of the phosphate. Your Lordship will see that
over 500 phosphate free purchases were registered. Whether
they should, strictly speaking, or not under this

MR JUSTICE MEGARRY:
about 1908-1909*

That became a matter of high controversy

Mix MOWBRAY: Yes, But it is irrelevant to this submission. If
the Resident Commissioner thought it was registerable, then
he must have also thought that the lessor owned the land, and
if it was a mining lease he must have thou^t he owned the
phosphate.

MR JUSTICE MEGARRY: What about the last sentence of that section?

MR MOWBRAY: "The registration of the lease shall not be concl
usive evidence of title as against a person not claiming through
the lessor".

MR JUSTICE MEGARRY: Supposing the true position is that ownership
of the minerals is in the community, ownership of the surface
is in individuals. The registration of leases is not

"conclusive"evidence of title against the mineral owners, but
it would appear to be some evidence. So the v;ord "conclusive"
seems to me to be helpful to you.

MR MOWBRAY: Yes, my Lord.

MR JUSTICE MEGARRY: It could have said "shall not be evidence
of title" but it simply says shall not be "conclusive"
evidence, therefore it certainly is some evidence of title.

MR MOWBRAY: Yes. Tjiis was not a land registration provision,
that is what it is saying. I am much obliged

MR JUSTICE MEGARRY: It does seem to be contemplating that it
is some evidence against those not claiming throu^ the lessor.

MR MOWBHiiY: Yes, my Lord.

10
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MR JUSTICE MEGARRT: I cannot remember vflietlier that was in the
other regulation we looked at. I do not know whether it matters
and you are probably coking to it anyway. It is in the PD
Bundle, I think,

MR MOWBRilY: Let us look at it now while your Lo3?dship is thinking
about it. It is page 6, page 11' of the bundle, and it is
section 24.

MR JUSTICE MEGxiRRY: Yes, it is in there, not "conclusive"
evidence.

11.30
MR MOWBRAY: Your Lordship remembers that the way we put this is

that the recognition by the Crown of these rights is a separate
element in our argument from the existence of the rights
themselves. As we see it, we have to show your Lordship that
individual ownership of the phosphates existed in native
customary law, or at any rate it exists in English law that
was imported and there is no native customary law to the
contrary. We have to shov; that first, and then vie have to
show that the land law so established was recognised by the
Crown, because this was a colony by settlement and the English
law comes in to a colony by settlement subject to native
customary law which is recognised by the Crown,

MR JUSTICE MEGARRY: If a native customary law does here exist
in the way I have been'suggesting as a possibility - namely
surface in individuals, minerals in the community - the Crown
can change that position by legislation, but if the Crown does
not change it by legislation, then you say it is important to
see what the Crown recognised the position as being. Is that
it ?

MR MOV/BRAY; Yes, my Lord,

MR JUSTICE MEGARRY: And if the Crown treated the individual
as owning both the minerals and the surface, then/you say
that is evidence that there was no native system existing ?

(Continued on next page)
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MR MOwBEAY; It is "both. That would "be some evidence of the
existence of individual ownership of the phosphates. But we
also rely on it quite separately for a Crown recognition of the
native law under which the owner of the surface owns the
minerals underneath.

MR JUSTICE MEGARRY: At the moment I do not see how your "also"
is any different from your first point.

MR MGwBRAY; Take some entirely different piece of native law
or custom, take the custom of suttee. I do not know any
thing about Indian law, whether that was recognised or not,
but one can take an imaginary new colony by settlement where
a custom like suttee existed. It would only become part of
the law of that colony under British rule if or so far as it
vjas recognised by the Crown. It would be an existing native
customary law: it would not be part of the law affecting,
for instance, settlers unless it was recognised.

MR JUSTICE MEGARRY: I follow. You say there are two quite
separate things: (1) is recognition by the Crown of what the
native law is, and (2) is acceptance by the Crovm of that law
as continuing to apply, is that it^

MR MOWBEAY: Unfortunately, the word "recognised" is a word which
is used for the acceptance of the law.

ME JUSTICE MEGARRY: I see. All right, recognition of what the
law is; recognition of that law as continuing. Would that
be it?

TIE MOWBEAY: If your Lordship pleases. It is No.2 of our outline
heads of argument. That might assist your Lordship.

ME JUSTICE MEGaEEY: At the outset you had seven heads.

ME MiOWBRAY: No, it was after we had outlined the facts we
handed to your Lordship a typewritten document. It is
paragraph No.2. No.l is "Ocean Island was a colony of
settlement. (2) It therefore received English law but subject
to native customary law so far as recognised by the Grown."
So we have to show two things, one, that there was a native
customary law, and secondly, that it was recognised.

ME JUSTICE tlEGAREY: You are relying, then, on this Crown
recognition as doing two things,first,as some evidence of what
that native law in fact was, and secondly, as recognition of
that law by theCrown as continuing.

ME M.OWBEAY: That is it. Would your Lordship now turn to page
100 of Bundle 2. This is another King's Regulation. It is
No,3 of 1904-, and in paragraph it says; (Reads para.)
Then over the page is a provision similar to the one in 1903.

ME: JUSTICE MEGaEEY; Is this the first regulation dealing with
sales of native land?

MR MOWBEAY; My friend thinks so. I think so too. My friend
points out that this applies to the whole protectorate.
Both sections do,

12
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PIE JUSTICE MEGAERY: Because "back on page 88 it says "sale of
land owned by natives to non-natives persons shall be
unlavjful", finish, flat prohibition.

m riOWBEAI; Yes.

ME JUSTICE MEGAERY: So this is a marked change in government
policy, is it not?

iME ECWBHAY: Yes. It is now permitted, but in limited quanti
ties and subject to a similar kind of regulation to leases.,

]ME VIUELOTT: There is an indication in the history books that
this was to do with the acquisition of land by churches.

ilE JU^^-TICE MEGaEEY: Title, fairness, not needed for support,
three requirements.

ME MO'WBEAY: Yes.

ME JUSTICE MEGiYEiEY: The title of the vendor or vendors.
1 was wondering if the Resident Commissioner relished his
conveyancing functions.

ME hCWBEAY; One thing one does get from reading these documents
is a great admiration for the Resident Commissioner who had
to turn his hand to absolutely everything, building roads,

D being a lawyer, and so on. Would your Lordship turn the
page again. Here is an extract from ilr Arundel's letter
of 19th April to the Secretary of the Western Pacific
High Commission. It is page 102. He says: "(5)
Registration" etc. (reading to the word) "trees". Your
Lordship gets a good idea of what those documents would have
looked like because there is a speciment P & TD. 1 will not
refer to it now. Your lordship has seen a P & TD, so your
Lordship has a good idea of what was enclosed. "1 agree
with Mr Cogswell" etc. (reading to the words) "furnish you
with the same." So that is the first seven of the P & TD
system. Would your Lordship now turn the page.

ME JUSTICE MEGAEEY: Do we not need Mr Merton King's reply
to Mr Gaze?

ME MOWBEAY: If your Lordship pleases. He says: "Registration"
etc. (reading to the words) "returned herewith."

ME JUSTICE MEGAIffiY: So they are not going to rsgister them, but
they are going to report them none the less on a sort of
de bene esse basis.

G me MOwB!MY; Yes. But what he is saying is that the High
Commission only registers claims to land, and subsequently
some of these things were registered as leases.

Now an entirely different topic. On page 107 begins the
first of the law officers' opinions, the historic law
officers' opinions in this case. We need not read the whole.
The conclusions start at page 119: "We have taken the
matter" etc.-(reading to the words) "is in the affirmative."
That was that Ocean Island was a British posiession, part of
his Majesty's domiioions. 1 think that is common ground.
We need not worry too much about that.

13
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Then the.y so on: "(2) We thinh; that" etc. (reading to
the words^ "1887." I think that is 188?. "(3) It became
part" etc. (reading to the words) "their hoisting; of the
flag - "

ME JUSTICE IIEGAERY: Is it "and then a hoisting of the flag"?

ME MOWBEAY: Yes, I am obliged to your Lordship, that makes
sense - "and then a hoisting of the flag.

ME VINELOTT: I do not think that is right, my Lord. If you
g go back to page 109, there is an account of the history,

and one can pick it up four lines from the bottom: "The
Pacific Island Company occupied the island under a lease
from.i.the natives and hoisted the British flag, though
without authority from the British Government to do so.
That the British flag was hoisted on the ^th May 1900i
That a licence was eventually issued to the Pacific Island
Company on the 2nd October, 1900."

ME MOLBEAY: Then they went on that the British flag was hoisted —

ME VIMELOTT: Afterwards it was hoisted by Tucker.
//

ME JUSTICE MEGAEEY: So what comes after "their" is a
squiggle.

ME VIIIELOTT: You have that when there is an incomplete line.
The first line of (5) is a very good example. So it is
"occupation by the Pacific Islands Company and their
hoisting of the flag."

TIE JUSTICE MEGAEEY: That does seem to be right, Mr Mowbray.

ME MOWBEAY: So be it. I am very much obliged to my learned
friend. So they say it became part of his Majesty's
dominions in that way.

ME JU^SflCE MEGAEEY: When did they hoist the flag?

ME MOWBEAY: 3th May, 1900.

ME JUSTICE MEGaEEY: So it looks as if the law officers'
opinion is saying that the visit of the gunboat and the
ceremony, and so on followed but it had already become part
of his Majesty's dominions by the company hoisting the
flag on 3th May, 1900.

ME MGWBRaYi Yes.

ME VILELOTT: ". . , together with . .
ME MOWBEAY: Yes, "together with his Majesty's licence to

occupy".

ME JUSTICE MEGAEEY: What was the date of that?

ME VIlIEnjOTT; 2nd October (page 110).

ME MOWBEAY: They go on; "(4-) The High Commissioner" etc,
(reading to the words) "1887." Your Lordship might like to
note that we shall be coming to a subsequent opinion which
bears on that question and which is in bundle 8, page 17U.
Lot too mucn turns on it;. "These Eegulations" etc.
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(reading; to the words) "We have the honour to he" and it is
signed hy Sir Eohert Einlay and Sir Edward Carson.
We rely on the part of that opinion - it is coimnon ground
actually - that the colony was a colony hy settlement.

M JUSTICE riEGAREI: At this date it was only a protectorate.

MR MOWBRAY: No, it was not a protectorate. It was one of her
Majesty's dominions.

MR JUSTICE MEGARRY: And therefore it was a colony from the
outset.

MR MOWBRAY: Yes.

MR JUSTICE MEGARRY: Even though it gets included in the Gilbert
and Ellice Islands Protectorate,

MR MGWBRAY: It was not quite included in the protectorate.
It came under the officials of the protectorate, but it was
not part of the protectorate.

MR JUSTICE MEGARRY: Not part of the protectorate, but under the
protectorate government, was that it?

MR MOWBRAY: It was a colony whose immediate government happened
to be the government of the protectorate, the same people, the
holders of the same office.

MR VINELOTT: I think that is the case pleaded in the d=:^fence,.
It was an unusual situation of a colony then becoming within
the limits of the protectorate geographically for the
purposes of government. I mentioned earlier that i: is an
unusual if not uniqu®• situation. There was a similar
situation in Sierra Leone.

MR JUSTICE MEGARRY: Then as from 5th May 1900 or 2nd October
1900, from the very start, it vas a British colony and
for governmental purposes was governed by thosc who were
officers of the protectorate. Is that right?

ER MOWBRAY: That is right.

Yes.MR VIlELOTrm.

MR JUSTICE MEGARRY: But it was not governed by them until there
was the order in council which brought it within the
protectorate jurisdiction.

MR VINELOTT: That is right.

MR JUSTICE MEGARRY; So it starts off by being a British colony
with no special governmental position other than it was a
British colony.

ME MOWBRAY: It would be within the Pacific Order in Council
which just blanketed that part of the Pacific.

PIR VINELOTT: Yes. Prom 2nd October, I would have thought was
the right date, it became a colony, because hoisting the
flag without authority would not make it a colony, but that
coupled with the grant of the licence would.
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MR JUSTICE MEGAREY: Yes, a sort of ratification, acceptance "by
the Grown of somebody's unauthorised hoisting of the flag,.

ME VIFELOTT: That is how we put it.

MR MOWBRAY: Yes.

MR VIUELOTT: Erom that date it is within the ambit of the
Pacific drder in Council, but it is not actually within the
administration of the protectorate until an order is made
extending that administration to Ocean Island.

MR JU'STICE MEGAERY; Subject to the law of the Pacific Order in
Council, but it had not got a governmental structure - no
governmental structure until it is put under the jurisdiction
of those administering the protectorate.

ME VIFELOTT: 1 think that is precisely the position.
Perhaps 1 should give your Lordship the date of the proclama
tion by which the High Commission extended administration of
the protectorate. 28th Fovember, 1900 was the date, so it
was very shortly after, and all this is set out in paragraph
1 of the defence. When 1 say "all", it is shortly stated
there.

MR MOWBRAY; Yes, we need not embark on that short period. The
position in British law, if 1 may put it like that, in that
part of the Pacific seems to have been that there was a High
Commissioner who had a court and on the mere terms of the
Pacific Order in Council his court had jurisdiction in that
part of the Pacific, whether the flag had ever been raised
or not, though 1 suppose it could not actually be exercised
without some assertion of dominion.

MR JUSTICE MEGaRRY: when paragraph 1 of the defence says that
Ocean Island became a British settlement within the meaxjing
of the Act of 1885 on 5th May, 1900 1 think now, Mir Vinelott,
you are saying that is probably not quite right.

ME VIUELOTT; That is right. 1 think that is probably the wrong
date, 1 thinly it is 2nd October.

ME JUSTICE MEGAREY: It looks as if now you are saying 2nd October.

MR VIFELOTT: Yes, and undoubtedly, aS my friend has said, right
from the start the High Commissioner and his court had juris
diction, but 1 think your Lordship will find,from recollection,
looking at the 1893 Order, it was only to be exercised over
British parsons-.

MR JUSTICE MEGAREY: British subjects.

ME VIFELOTT: That is the constitutional position. We, for the
purposes of good government, exercised jurisdiction over
British subjects who were trading.

MR MiOWBEiiY: That is quite right.

ME JUSTICE MEGAREY: Then, still on that sentence, when it says
that Ocean Island became a British settlement within the
meaning of the Act of 1887} that is equivalent to it becoming
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a British colony acquired "by settlement.

m VINELOTT: That is so.

M HOWBIIA.Y; After we have read all the bundles we will take
your Lordship through that in a little more detail, though
not at great length.

ME JUSTICE MEGAREY: Through what?

ME MOVBEAY; ®he question of it being a colony by settlement
and what the British Settlement Act says and so forth.
Would your Lordship now turn to page 138, an extract from
Mr Arundel's report. He was the Vice-Chairman of the company.
Paragraph on that page says: "Phosphate and Trees
Purchase System" etc. (reading to the words) "object lesson
to the natives." I need not read more of that.
Actually the deeds were registered and some 300 were
registered, and we say there could hardly be a clearer
recognition that the owner of the land also owned the
phosphates. No doubt as between him and his heirs he was
treating the phosphate as being part of the fruits of the
land. He was entitled to consume the fruits and he was
cla doming here that the phosphate from the land was part of
the fruits of the land. That seems wrong to an English
property lawyer who is brought up on putting aside three-
quarters of the proceeds of unopened mines back into capital.

ME JUSTICE MEGAEEY: Of one thing I think you can be sure, and
that is that none of the owners of land on Ocean Island were
thiriking of the Settled Land Act 1882.

ME MOWBEAY: Exactly.

ME JUSTICE r-IEGAEEY: You say the owner was treating the phosphate
as being part of the fruits of the land.

ME MOWBEAY: Yes. When he took and spent the whole proceeds
I do not suppose he thought it out.

ME JUSTICE MEGAREY; That is the point. I should be very
surprised if there had been any conscious thinking out
"Well, I am entitled to take the fruits of the land. If I
sell the phosphate that is fruits of the land and therefore
I am entitled to keep it."

ME MOWBEiiY: No, it was something that had not cropped up before.

ME JUSTICE MEGAEEY: Nobody stopped him doing it and he did it,

I'lE MOWBEAY: And his children presumably did not stop him, or
maybe they got a share. One does not know.

ME JUSTICE MEGilEEY: It is very far from being fruits of the
land, it is something to ensure that the land will not have
any fruits. You dig out all the phosphate, leave it all
barren pinnacles and what fruit does that land give you?

EE MOWBEA.Y: I say respectfully that your Lordship is rightly
speaking as a property lawyer,
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JUSTICE MEGARRY; I should have thought one was speaking like
almost anyone anywhere. If you are going to talk about fruits
of land, a process which destroys the land and renders it
barren is one which, 1 should have thought, any lawyer almost
anywhere, or indeed any non-lawyer, would recognise. What is
barren cannot produce. 1 do not think it was a quirk of
English property law,

HR KOWBRAY; No, but at any rate 1 am not suggesting that ideas
about fruits and so forth passed through anyone's mind. What
1 say is that the proceeds of the transactions were treated
more like the proceeds of the phosphates

MR JUrSTlCE MEGARRY: 1 am inserting the words "in fact" in the
proposition - "As between the owners and the heirs he was
in fact treating the phosphate as being part of the fruits of
the land."

ME MOWBRAY: Yes. Your Lordship knows that subsequently landowners
did not simply spend the whole proceeds. Subsequently land
owners left the proceeds in a fund and merely took the
interest, and in between thqjrmust have been convinced that
that was the right thing as between them and their heirs,
they started to think of their unborn grandchildren. 1 am
not sure there is anything more in that bundle.

Let us go on to bundle 3, page 7*

MR JUSTICE MEGARRY: From the Resident Commiaaoner's Office,

MR MOWBRiiY: Yes, to the High Commission. 1 would like to read
a passage from page 10, paragraph 9. This also goes to
ownership. "Complaints" etc, (reads paragraph).
That is the beginning of this long story where one says it is
the value and the other says it is a fictitious value.
That looks like a little more evidence of sales by native
owners. They are talking about land worked or required by the
company and they must have been complaining about what they
were getting or likely to get as consideration. Perhaps not
a very important point.

We can go now to_page 35, headed "Suva, Figi" and
24-th July, I9O6. This is about the registration of P
It is from the secretary of the Western Pacific High
and 1 think it must be to the company. "Sir, 1 have
honour" etc. (reads letter"). So it looks from that
he did register those documents and it looks ae though by then
at least the P^& TD had reached the form in which your Lord
ship has seen it. Would your Lordship interpose the last page
of Bundle 4 here. ^That is a P & TD, No.270. Your Lordship
remembers that a time limit was inserted and it seems to have
been inserted before the letter 1 have just read. 1 do not
know whether your Lordship has seen this before. The limit
comes at the end, "with the right to remove and ship the same
within the next ten years". You see that "the said native
does hereby sell to the said company all the coconut trees,"
etc. "and all th^; rock and alluvial phosphate that may be
found." So that is on its face a clear sale of phosphate.
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ME JUSTICE MEGAEEY; Going "back to page 35, in Uundle 3, it
seems as though 49 of those were registered. Would your
Lordship turn to page 36, the reply, which says: "We have
the honour" etc. (reads letter).

We can now turn to page f2, the middle letter from the
Colonial Office to the Pacific Phosphate Co. Ltd. This
the evidence for a point which is pleaded in the defence.
"1 am directed", etc. (reads first para, of letter).
1 do not think 1 need read more unless my friend wishes-.

B

E

MR VINELOTT: Would my friend read page 50?

ME MOWBE/IY: That is land purchase deeds: "(41) . . . The
Resident Commissioner has returned to us" etc. (reads para).

ME JUSTICE MEGAEEY: That is a pragmatic approach; it do.;S not
matter whether it does not get registered and thers fore the
thing is invalid in some way, "we have done what we propose
to do and the rest will he all right."

ME MOWBEAY: And the phosphate has gone and there is nothing
anyone can do.

ME JUSTICE MEGAEEY: Well, you make no comment on that, 1 imagine.

MR MOWBEiiY: That was written by someone not a party to these
D proceedings. 1 do not make any comment.

That is all from bundle 3, unless my friend has
something he wishes to read. Would your Lordship now turn
to bundle 4 and go straight to page 20. This is headed
"Encfosure No.120." This is written h?om the Resident
Commissioner's office by Mr Mahaffy, v^ho signs himself as
Assistant to the High Commissioner. It is written to the
High Commissioner. 1 would like to read the whole of this,
or at any rate a large part of it. He says: "1 have the
honour to direct" etc, (reading to the words on page 21)
"(7) ... Mr Cogswell" - he was the Resident Commissioner
at the time - "was drawn up" etc. (reading to the words)
"17) Your Excellency will observe that under the lease from
the Colonial Office" —

MR JUSTICE MEGAEEY: That is a licence rather than a lease, is
it not?

ME MOWBEiiY: It is, really. — "by virtue" etc. (reading to the
words) "such rights" - that is his emphasis - "as a native"
etc. (reading to the end of paragraph 21).

G me justice MEGAEEY: 1 have not seen that before. It is a
remakably comprehensive and far-sighted document.

D'E?. MOWBEAY; Yes, 1 thought so when 1 was reading it through.
He obviously had thought about it deeply.

ME JUSTICE MEGiiEEY: Do not feel any hesitation about reading
through a document on the ground that it may have been read
through before in the other aotion, because in that action 1
was looking at it with the rights and wrongs of that action
in mind and now 1 have a rather different viewpoint.
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ME MO¥BR/iY: I am very much oTsliged. We will read the whole of
page 51, if we may. These are Colonial Office minutes.
"Ocean Island. Position of the PacificPhosphate Coy."
etc. (reading) " Mr Johnson: This reveals a Stote of
affairs" - that is the one your Lordship has Just seen -
"which may "become serious". Mr Macdonald points out that
the despatch referred to is page 4^4-. These minutes quite
often come out of order because they have different dates on
them. Page ^ is the despatch from the High Commission which
encloses Mr Mahaffy's statement.

ME JUSTICE MEGAEEY: The despatch from Mr Mahaffy is the one
we have been looking at at page 22.

ME MOWBEAY; Yes, and these comments are directed to it.
(Eeads on to the words) "phosphate trees system". So that
is some indication of individual ownership, not much.
"If they do" etc. (reading to the words) "quoted in the lease."
He means the licence and the covenant to respect other
inhabitants - "but there are" etc, (reading to end of para)
"company to be bound."

Then it goes on: "This serious difficulty could not be
foreseen because at the time when the original — "

ME VIliELOTT: May I suggest that the transcription has gone
wrong there and that it should read - "original deed and
licence were signed no one had or could have had any exact
knowledge of the character" - the original is page 3^.

ME JUSTICE MEGAEEY: You say "any exact"?

ME "VINELOTT; Yes,"exact knowledge of the chracter and extent of
the deposits." I think that is a more accurate transcription.

ME MOWBEAY: That is what we think too. We rather agree about
that. "itie only thorough" etc, (reading to the words)
"representatives to an interview." That is signed by Mr

'Proceed in first instance" etc.Dale, presumably.
(reading to the middle of page 38) "registration of each
lease. '

I would like to pause there and say two things. Going
back to page 37, undertook to try to tell your Lordship
which of these documents were in those long lists of
documents which were given as particulars. This is the first,
I think, and it is a 7C document in that it is one of the
documents which are referred to, pleaded specifically as
documents we are relying on to show that the United Kingdom
Government was the trustee of the 1913 royalties. It is not
a very strong inference from this page.

ME JUSi'ICE MEGAEEY: It will be some while before you get to 1913

ME MOWBEiiY; Yes. But 7G is that the trustee is the United
Kingdom Crown. 7B is that the trust exists. This was all
being done in London, that is the point. The minutes say;
"We have therefore full power to deal with the present

H difficulty under King's Eegulations", It is oil one.
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The other thing I was going to mention is on page 38. Tt
only confirms what your Lordship could see for yourself, that
the P & TD was a sale of phosphate, and there is the Colonial
Office recognising that each P & TD was a sale of the phosphate
hy the individual owner.

I can go now to page 39 at the new paragraph: "It is
not perhaps necessary" etc. (reading to the words)
"convenient for the population." I will read the last
paragraph on the next page: "? arrange interview" etc.
(reading to the end) "1908." So it is Regulation 3»
Then he adds: "The vmole story illustrates the fact that" etc,
(reads to the words) "goal posts." !

Page 83 is another memorandum by Mr Mahaffy, He says: ;
"The allegations" etc. (reads to end of para 13).
I have said we rely on that. I have it marked in my copy,
but I think it is really more prejudice than something to
rely on.

We can go to page 102, and I will read the whole of this.
It is from the Colonial Office to the Managing Director of
the Pacific Phosphate Co. (Reads to top of page 1*^3)
"are left to the natives", and then he invites the company's
views.

D That was a letter of complaint. We say that if it had
occurred to the Crown at that stage that the individual
natives had no power to sell the phosphate under their land
some indication of that would have found its way into a
letter of that kind.

Page 124 is from the Pacific Phosphate Co., 9th November,
1909 to the Under Secretary of State, Colonial Office. I had

E betteronad the whole of this, although your Lordship has seen
it before. (Reads first para). Vie read this letter in this
action on the claracter of the I9OO agreement between the Zing
and the natives and on the question of ownership of the
phosphate. He refers to the Under Secretary's letter arid then
goes on: "(2) Although the phosphate" etc. (reads to end
of para 3)•

Pausing there, that shows that even the company did not
claim that the agreement of 1900 was more than a kind of
franchise or what he calls a charter or concession. I think
this is common ground.

MR VINELOTT: Yes.

ME MOWBR/i.Y: That the company had to go on and treat with the
individual owners. It is common ground. So that is the first
thing we say about paragraph 3. The second is that when a
mining concern acquires an interest in land under some
necessary arrangements it does so in order to take the minerals
away and this paragraph shows the Pacific Phosphate Go. Ltd."'
thought itcould get valid permission to take the minerals away
from the ndgive proprietors.H f
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Then he goes on in paragraph 4; "In the same manner" etc.,
(reading to the words) "which they grow." That last effect
was subsequently one of the arguments raised for doubting
whether individual owners owned the whole. We will see that
later. "It is obvious", he goes on in paragraph "that in
order to raise" etc. "dissatisfaction or objection."
1 see your Lordship underlining. That is something we rely
on.. They were being recognised; the landowners' title was
thereby reoognised "without a hint of dissatisfactipn or
objection."

That is all 1 wish to read of that letter and vje can
turn to page 150.

MR JUSTICE MEG^iidRY:
the grant by the
documents?

The original agreement of 5rd May, 1900,
King, is to be found somewhere ih these

Mii MOWBRAY:
action.

No, my Lord. It is not in the bundles in this
It is in the AG bundle in the first actiop.

MR JUSTICE MEGARRY; But 1 gather nothing really turns on it.

MR hOWBRAY: 1 do not thinh so. The limited nature of what it did
is common ground. Page 150 is about the Resident Commissioner's
refusal to register the P & TLs.

MR JUSTICE MEGARRY: That Ls Cpt.Quayle Dickson.

ME MOWBRiiY: This is his refusal. He says:
We read that as marking a new departure

(Reads letter).

MR JUSTICE MEGiiRRY: Yes. Up till now certain doubts and
hesitations have been e^cpressed about them but they have been
recorded or registered without a clear refusal.

Mil MOWBRAY: Yes. Then we get the reply recording facts which
we do rely on; (Reads letter down to the words) "immediate
steps" and so forth.

There is one thing I should have said on the previous
letter. Capt Quayle Dickson must have recognised that he
was intimating a change of policy and the only reason he
gave was that the deeds did not comply with the existing
regulations. If he thought that there was another good
reason for not registering them, namely, that the lessor

MR

no title, one
that kind, he

JUSTICE MEGii.ERY:
the regulations."
in certain cases,
fact 1 think it rather

MR hOvi BRh.Y: Ye s.

It was not the only
Paragraph 5 seems to
but your comment can apply to

strengthens your point.

would have thought, in an important letter
would have said so, but he did not.

"not
reason,/according to
be further reasons

had

of

those, and in

MR JUSTICE MEGARRY; He says,they are not in aeeehdahbg with
jj regulations and moreover ip sbme cases "I cannot trace the

people and they have died;" One thing he does not say is
that the grantors had no right to grant.
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MR MOWBR/iJ; Yes. Then I can go to page 155* This is a 7B
documents It is the first 7B document. It is the first
document we rely on as helping us to establish the trust of
the 1913 royalties. It reads; "The Resident Commissioner"
etc. (reading to the words) "Downing Street." 1 should
read on to page 155: "Have agreed subject to your concurrence:
What do you think of it", 1 suppose it should be, and then
it should start a new sentence, 1 suppose. (Reads to end)
"greatly exaggerated". As 1 say, that is a document v/e
rely on as establishing a trust, and we have given that in
our particulars. It is also of interest as a matter of

B background that it is mentioned that the thing is subject to
Colonial Office, Dovming Street, and in the end the whole
thing, your Lordship will see, is tied up in London.

IIR JUSTICE MEGARRY: Should not that also be a 70 document too,
with "Colonial Office Downing Street" at the end?

MR MOWBRAY; We are reluctant to add to those lists of documents
or to alter them again. We say that we are not confined in
our evidence to the documents which are mentioned in the
particulars and we read this document as evidence.

MR JUSTICE MEGARRY: 1 am trying to understand the nature of the
difference between the 7B and the 7C documents. The 7B
documents, as 1 understand it, are to establish that there
V7as a trust.

MR MOWBRAY: Yes. 1 see what your Lordship means, that is
absolutely right. It might as well have been included in 7G,
but it just was not. So we can go on to page 160. 1 had
thpught' that we could perhaps finish this bundle before the
adjournment, but we shall not be able to do so, and if your
Lordship approves 1 will leave page 160 until we resume.

(Adjourned till 10.50 a.m. on
Monday, l2th January, 197^).

Howard Hudocs & Co., Printers and Duplicators

22-24 Procter Strict, London. WCiV 6NX

23


