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ABSTRACT

Prompted by the Australian High Court’s 2014 decision in Commonwealth Bank of
Australia v Barker, this thesis investigates the rationale adopted by courts when they
imply terms by law into employment contracts. It is well accepted that courts can fill
gaps that exist in all contracts of a particular type by implying terms as default rules. In
the case of employment contracts, however, it is difficult to identify the circumstances
in which this gap filling will occur. Following an introduction to the general law on
implied terms, this thesis traces the origins and current status of various terms implied
by law into employment contracts. It then investigates the idea of employment contracts
as a class and assesses the courts’ haphazard approach to identifying when it is
‘necessary’ for a term to be implied by law. The thesis also considers the broader
judicial law-making role in implying such terms. In order to generate future clarity,
concluding suggestions are made with respect to how courts ought to rethink the

rationale they adopt when implying terms by law into employment contracts.
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