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Abstract

Traditional cultural expressions (TCEs) are an integral part of the cultural heritage of every
nation — they are an essential element of the social and cultural identity of each nation and
particular communities within those nations. TCEs represent an important part of the TCE
holders’ living culture. Hence, indigenous communities in many developed and developing
countries have called for effective protection of their TCEs against unauthorised use that

could potentially lead to extinction of their TCEs.

Protecting such TCEs from extinction should be done by promoting them through
encouraging and supporting their holders to keep practising and developing their TCE:s.
However, to date, there is no mechanism that has been agreed between countries to protect
and promote TCEs. Some countries and intergovernmental organisations have provided
various mechanisms aimed at protecting and promoting TCEs at national, regional and
international levels, although these mechanisms differ from each other regarding the scope
and type of protection granted to the TCEs, and in meeting the needs and expectations of the

TCE holders.

This thesis investigates the extent to which Libyan intellectual property (IP) laws can protect
TCEs from unauthorised use, and whether the current protection is adequate. In this regard,
the thesis explores the scope and types of protection that are granted to the TCEs through
various mechanisms which have been proposed at national, regional and international levels.
The thesis commences with an examination of relevant international treaties, including the
international treaties within the United Nations Educational, Scientific and Cultural
Organization (UNESCO) and the World Intellectual Property Organization (WIPO). It then
contrasts the regional and national attempts that have been made to provide adequate
mechanisms that protect and promote TCEs, by either using existing IP laws or creating sui
generis systems. This research also compares the protection of TCEs under IP laws in
Australia and New Zealand with the protection of TCEs under the sui generis systems in

Tunis and Panama.

To this end, the thesis investigates the appropriateness of the current protection afforded to

Libyan TCEs, and whether it is enough to protect such TCEs from extinction. First, the thesis



examines the protection of TCEs under the current Libyan IP laws, and then compares such
protection with the protection of TCEs in other nations, including Australia and New
Zealand. Following this, the thesis considers to what extent the current protection of Libyan
TCEs can fulfil the needs and expectations of the indigenous peoples of Libya (the Amazigh
peoples). This was achieved through conducting interviews over the phone with
representatives from the Libyan Ministry of Culture and Civil Society and the Amazigh
communities in the Nafusa Mountains region. The fieldwork, which was conducted by the
researcher who is of Amazigh origin from the Nafusa Mountains region, indicates that
Amazigh TCEs nowadays are facing extinction more so than at any time previously. It also
indicates that the protection of Amazigh TCEs under Libyan IP laws is not adequate because
it does not meet the needs of the Amazigh TCE holders. Therefore, there is a need to
establish a stand-alone sui generis system that aims to promote and protect Amazigh TCEs
through fulfilling the needs and expectations of the Amazigh TCE holders in Libya. This
thesis therefore recommends that the current Libyan IP laws should be revised to introduce a

stand-alone sui generis TCEs protection system.
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