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Abstract 
 

Traditional cultural expressions (TCEs) are an integral part of the cultural heritage of every 

nation – they are an essential element of the social and cultural identity of each nation and 

particular communities within those nations. TCEs represent an important part of the TCE 

holders’ living culture. Hence, indigenous communities in many developed and developing 

countries have called for effective protection of their TCEs against unauthorised use that 

could potentially lead to extinction of their TCEs. 

Protecting such TCEs from extinction should be done by promoting them through 

encouraging and supporting their holders to keep practising and developing their TCEs. 

However, to date, there is no mechanism that has been agreed between countries to protect 

and promote TCEs. Some countries and intergovernmental organisations have provided 

various mechanisms aimed at protecting and promoting TCEs at national, regional and 

international levels, although these mechanisms differ from each other regarding the scope 

and type of protection granted to the TCEs, and in meeting the needs and expectations of the 

TCE holders. 

This thesis investigates the extent to which Libyan intellectual property (IP) laws can protect 

TCEs from unauthorised use, and whether the current protection is adequate. In this regard, 

the thesis explores the scope and types of protection that are granted to the TCEs through 

various mechanisms which have been proposed at national, regional and international levels. 

The thesis commences with an examination of relevant international treaties, including the 

international treaties within the United Nations Educational, Scientific and Cultural 

Organization (UNESCO) and the World Intellectual Property Organization (WIPO). It then 

contrasts the regional and national attempts that have been made to provide adequate 

mechanisms that protect and promote TCEs, by either using existing IP laws or creating sui 

generis systems. This research also compares the protection of TCEs under IP laws in 

Australia and New Zealand with the protection of TCEs under the sui generis systems in 

Tunis and Panama. 

To this end, the thesis investigates the appropriateness of the current protection afforded to 

Libyan TCEs, and whether it is enough to protect such TCEs from extinction. First, the thesis 
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examines the protection of TCEs under the current Libyan IP laws, and then compares such 

protection with the protection of TCEs in other nations, including Australia and New 

Zealand. Following this, the thesis considers to what extent the current protection of Libyan 

TCEs can fulfil the needs and expectations of the indigenous peoples of Libya (the Amazigh 

peoples). This was achieved through conducting interviews over the phone with 

representatives from the Libyan Ministry of Culture and Civil Society and the Amazigh 

communities in the Nafusa Mountains region. The fieldwork, which was conducted by the 

researcher who is of Amazigh origin from the Nafusa Mountains region, indicates that 

Amazigh TCEs nowadays are facing extinction more so than at any time previously. It also 

indicates that the protection of Amazigh TCEs under Libyan IP laws is not adequate because 

it does not meet the needs of the Amazigh TCE holders. Therefore, there is a need to 

establish a stand-alone sui generis system that aims to promote and protect Amazigh TCEs 

through fulfilling the needs and expectations of the Amazigh TCE holders in Libya. This 

thesis therefore recommends that the current Libyan IP laws should be revised to introduce a 

stand-alone sui generis TCEs protection system. 
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1 General introduction to the thesis 
1.1 Introduction 

The subject matter of this thesis has been described over the years using various terms such 

as „folklore‟, „expressions of folklore‟, „indigenous cultural and intellectual property‟ and 

„traditional cultural expressions‟.
1
 However, this thesis uses the term „traditional cultural 

expressions‟ (TCEs) to describe the subject matter that is the central concern of this thesis. 

In this regard, the WIPO‟s Intergovernmental Committee on Intellectual Property and 

Genetic Resources, Traditional Knowledge and Folklore in its Draft Provisions on 

Traditional Cultural Expressions of 2005 defined TCEs as: 

(a) “Traditional cultural expressions” or “expressions of folklore” are any forms, whether 

tangible and intangible, in which traditional culture and knowledge are expressed, appear or 

are manifested, and comprise the following forms of expressions or combinations thereof: 

(i) verbal expressions, such as: stories, epics, legends, poetry, riddles and other narratives; 

words, signs, names, and symbols; 

(ii) musical expressions, such as songs and instrumental music; 

(iii) expressions by action, such as dances, plays, ceremonies, rituals and other 

performances; whether or not reduced to a material form; and 

(iv) tangible expressions, such as productions of art, in particular, drawings, designs, 

paintings (including body-painting), carvings, sculptures, pottery, terracotta, mosaic, 

woodwork, metalware, jewelry, baskets, needlework, textiles, glassware, carpets, 

costumes; handicrafts; musical instruments; and architectural forms; which are: 

(aa) the products of creative intellectual activity, including individual and communal 

creativity; 

(bb) characteristic of a community‟s cultural and social identity and cultural heritage; 

and 

(cc) maintained, used or developed by such community, or by individuals having the 

right or responsibility to do so in accordance with the customary law and practices of 

that community. 

                                                           
1
 Terminological issues have been discussed by many academics and commentators, for instance, Terri Janke, 

Our Culture: Our Future, Report on Australian Indigenous Cultural and Intellectual Property Rights (report 

prepared for the Australian Institute of Aboriginal and Torres Strait Islander Studies and the Aboriginal and 

Torres Strait Islander Commission, 1998) 2-7; and Stephen Palethorpe and Stefaan Verhulst, Report on the 

International Protection of Expressions of Folklore under Intellectual Property Law (Programme in 

Comparative Media Law and Policy, University of Oxford, 2000) 6-8. 
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(b) The specific choice of terms to denote the protected subject matter should be determined at 

the national and regional levels.
2
 

This is the definition I have adopted for the purposes of this thesis. TCEs are an integral part 

of the social and cultural identities of every nation around the world. This is because they 

embody knowledge and skills, and transmit beliefs and core values from generation to 

generation to safeguard, enhance and perpetuate the social and cultural identity of the nation 

or community.
3
 They also could play a significant role in developing and promoting 

sustainable development and peace at national and international levels.
4
 Thus, the economic 

interests of TCEs are as important as their cultural and spiritual interests. Over the past few 

decades, however, the need to develop an adequate mechanism to protect and promote TCEs 

has become a central issue at both national and international levels.
5
 

The need to provide adequate protection to TCEs has increased as a result of growing 

evidence of TCE misappropriation by companies and individuals.
6
 In this regard, modern 

technological processes – especially in the fields of sound and audio-visual recordings, as 

well as cable television, broadcasting, cinematography and the internet – have a huge 

influence on the commercial exploitation of TCEs.
7
 Also, in recent years, companies and 

individuals are increasingly using intellectual property (IP) laws to gain exclusive rights 

over TCEs.
8
 These forms of misappropriation of TCEs could destroy the traditional societies 

or lead to significant parts of the cultural heritage of humanity becoming extinct. This is 

because these misappropriations are usually done without any respect to the culture of the 

TCE holders or any benefit-sharing with the people who create such TCEs.
9
 

Indigenous peoples around the world have expressed to international organisations their 

concern regarding the misappropriation of TCEs and the resulting cultural extinction arising 

from the absence of a proper mechanism that would protect and promote their TCEs 

                                                           
2
 Draft Provisions on Traditional Cultural Expressions, 2005, WIPO, Intergovernmental Committee on 

Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore, art 1; See also the 

Protection of Traditional Cultural expressions: Draft Article, 2014, WIPO, Intergovernmental Committee on 

Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore, annex. 
3
 The World Intellectual Property Organization (WIPO), Traditional Cultural Expressions (19 February 2016)  

< http://www.wipo.int/tk/en/folklore/> 
4
 Convention for the Safeguarding of Intangible Cultural Heritage, UNESCO (entered into force in 2003) art 

2. 
5
 The Center for International Environmental Law (CIEL), The Gap Between Indigenous Peoples’ Demands 

and WIPO’s Framework on Traditional Knowledge (The Center for International Environmental Law, 

Geneva, Switzerland, 2007) 1. 
6
 Ibid. 

7
 Paul Kuruk, „Protecting Folklore under Modern Intellectual Property Regimes: A Reappraisal of the 

Tensions between Individual and Communal Rights in Africa and the United States‟ (1999) 48(4) American 

University Law Review 772-774. 
8
 Ibid. 

9
 Ibid. 
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nationally and internationally.
10

 As a result, numerous countries and intergovernmental 

organisations have proposed and employed various mechanisms to protect and promote 

TCEs.
11

 These mechanisms differ from each other in terms of defining what the term TCEs 

actually means and what kind and scope of protection should be granted to such TCEs. They 

also differ from each other in terms of meeting the needs and expectations of the TCE 

holders who, according to the World Intellectual Property Organisation (WIPO) fact-finding 

mission, are seeking IP rights over their TCEs to support economic development and 

prevent inappropriate exploitation, as well as prevent outsiders from gaining exclusive IP 

rights over their TCEs.
12

 This thesis will discuss the protection of the TCEs under various 

mechanisms through highlighting the advantages and disadvantages of each mechanism to 

find an appropriate mechanism that would protect and promote Amazigh TCEs in Libya. 

Amazigh peoples – the indigenous peoples of North Africa – have an intertwining history 

with the empires that occupied and settled in North Africa, such as Romans, Punic settlers 

and Arabs.
13

 Therefore, Amazigh peoples as Mediterranean peoples are closely related to 

the Egyptians, Sicilians and Spaniards, and they have been known as peoples who speak the 

Berber language,
14

 Tamazight, which belongs to the African branch of the Afro-Asian 

language family, along with ancient Egyptian.
15

 

Sheshonq, for instance, was the first Pharaoh of Libyan descent who ruled the Egyptian 

kingdom in 945 BC. Sheshonq, or Shishak as mentioned in the Bible, is the King of Egypt 

who sacked Jerusalem in year five of the reign of Rehoboam, Solomon‟s son.
16

 King 

Masinissa was the first king of Numidia, an ancient Amazigh kingdom in North Africa that 

was closely allied with the Roman Empire in North Africa.
17

 In addition, the history of the 

indigenous Amazigh peoples is also enmeshed with Islamic history in North Africa and 

Europe as a result of Amazigh peoples adopting Islam as a new religion.
18

 For example, 

                                                           
10

 Terri Janke and Livia Iacovino, „Keeping Cultures Alive: Archives and Indigenous Cultural and Intellectual 

Property Rights‟ (2012) 12(2) Archival Science 151, 152. 
11

 Keith A Goodwin, „Protecting Architectural Forms as Traditional Cultural Expression? Why WIPO Should 

Go Back to the Drafting Table‟ (2013) 51(2) Columbia Journal of Transnational Law 506, 512. 
12

 Intellectual Property Needs and Expectations of Traditional Knowledge Holders: WIPO Report on Fact-

Finding Missions on Intellectual Property and Traditional Knowledge 1998-1999 (WIPO, Geneva, 2001). 
13

 Kim Lee, „The Amazigh‟s Fight for Cultural Revival in the New Libya: Reclaiming and Establishing 

Identity Through Antiquity‟ (2012) 11(1) Seattle Journal for Social Justice 300. 
14

 Ibid. 
15

 Phoenicia.org, The Amazigh (Berber) (2002) (24 August 2013) < http://phoenicia.org/berber.html> 
16

 James Allen and Marsha Hill, Egypt in the Third Intermediate Period (1070–712 B.C.) (18 August 2013) 

Heilbrunn Timeline of Art History < http://www.metmuseum.org/toah/hd/tipd/hd_tipd.htm>. See The Holy 

Bible (NIV) 2 Chronicles 12. 
17

 Kevin Shillington, Encyclopedia of African History (Fitzroy Dearborn Taylor and Francis Group, New 

York, 2005) 249-251. Also see, John Wright, A history of Libya (Hurst and Co. Ltd, UK, 2010) 23-26. 
18

 David Levering Lewis, God’s Crucible Islam and the Making of Europe, 570-1215 (W.W. Norton and 

Company Inc, US, 2008) 100-108. 
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Gibraltar is a British overseas territory located in the south of Spain, however, its name is 

derived from the Arabic words Jabal Tariq (Tariq Mount). Tariq bin Ziyad is an Amazigh 

man who led the Amazigh Moslem Army through the Strait of Gibraltar to the Iberian 

Peninsula in 711.
19

 

In Libya, Amazigh peoples are a minority group, and most of them have been driven to live 

in the Nafusa Mountains region as a result of the successive waves of emigrants from the 

Arabian Peninsula and Europe.
20

 During Qadahfi‟s forty two years rule in Libya (1969-

2011), Amazigh TCEs were targeted by the former Libyan Government‟s policies, which 

were based on pan-Arabism ideology aimed at destroying any non-Arab culture in Libya. 

For example, Libyan Amazigh peoples were banned for decades from using their own 

language (Tamazight) in public, as well as from naming their children Amazigh names.
21

 

Nonetheless, most of the Amazigh TCEs survived during Qadahfi‟s regime due to several 

reasons, including the role of the Amazigh TCE holders in protecting and preserving their 

TCEs within their communities and their families.  

For example, traditional textile handicrafts in the Nafusa Mountains region have helped the 

Amazigh artisans to protect and promote Amazigh TCEs. This is because Amazigh artisans 

use Amazigh icons and symbols on their products (Libyan traditional attire) which represent 

an essential part of Amazigh culture and customary beliefs.
22

 Notably, weaving traditional 

attire in Amazigh society is not just an intersection of yarns with wool, but it is also an inter-

weaving of their lives with their legend, history, culture and customary beliefs.
23

 However, 

Amazigh TCEs, including the traditional textile handicrafts, are now facing extinction as a 

result of the rapid changes experienced by Amazigh society in recent years, such as the 

increasing access to technology and the importation of counterfeit traditional products from 

overseas. Since the revolution against Qadahfi‟s regime, the new Libyan government has 

established programmes and agencies to promote and safeguard TCEs. However, these 

programmes and agencies were not accompanied by any development or revision of Libyan 

IP laws in a way which would recognise and meet the needs of the TCE holders and their 

TCEs. 

                                                           
19

 Susanne Mclntire and William E Burns, Speeches in World History (Facts On File, 2009) 85. 
20

 Louis Dupree, „The Non-Arab Ethnic Groups of Libya‟ (1958) 12(1) Middle East Journal 33-35. 
21

 Edwin Lane, After Gaddafi, Libya's Amazigh Demand Recognition (2011) (11 September 2013) BBC  

<http://www.bbc.co.uk/news/world-africa-16289543> 
22

 Suaad Ahmed Bobernosh, „Weaving in the Libyan History‟ in The Amazigh Woman is the Guard of 

Weaving and Therefore She is the Guard of Culture (2011) (4 May 2015) Amazigh Press 

<http://amzpress.blogspot.com.au/2011/02/1-3.html> (Translated by the author). 
23

 Suaad Ahmed Bobernosh, „The Way of Making Weave‟ in The Amazigh Woman is the Guard of Weaving 

and Therefore She is the Guard of Culture (2012) (4 May 2015) Mirath Libya 

<http://mirathlibya.blogspot.com.au/2012/12/2.html> (Translated by the author). 
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In this regard, Libya is a member of four WTO treaties
24

, but it is not a member of the WTO 

nor a part of the TRIPs Agreement. In general, the current Libyan IP laws are old and 

outdated because they have not been enforced or exercised for decades. This is because 

these Laws were established in the 1950s and 1960s, and have been repealed in 1978 when 

the government eliminated all private property rights, including IPRs. Thus, the 

enforcement measures and penalties under the current Libyan IP Laws are weak and do not 

match the protection standards of IPRs under neither the Berne Convention nor TRIPS 

Agreement. Therefore, they would not deter the violators from abusing the protected IPRs 

(discussed below in Chapter 5). 

1.2 Research objectives 

The aim of this research is to investigate the ability of the Libyan IP laws to protect and 

promote TCEs in Libya. To achieve this aim, the following objectives were established: 

1. To examine various mechanisms that aim to protect and promote TCEs at national, 

regional and international levels to determine which mechanism or combination of 

mechanisms will best apply to the Libyan context. 

2. To examine the current protection of TCEs under Libyan IP laws, and investigate the 

Libyan Government‟s steps towards protecting and promoting Amazigh TCEs. 

3. To investigate the needs and expectations of the Amazigh TCE holders regarding the 

issue of protecting and promoting their TCEs in Libya. 

4. To explain the present and predict the future of indigenous culture and intellectual 

property in Libya. 

5. To propose a mechanism that would protect and strengthen national security and 

national cohesion in Libya through promoting mutual respect among different 

cultures and strengthening the cultural diversity. 

6. To highlight the social, cultural, spiritual, economic, scientific, intellectual, 

commercial and educational values of the cultural expressions to the indigenous 

society and indigenous peoples in Libya. 

 

1.3 Research questions 

To achieve the above objectives, this thesis was guided by the following fundamental 

research questions: 

                                                           
24

 The World Intellectual Property Organization (WIPO), Libya (20 August 2013) 

<http://www.wipo.int/wipolex/en/profile.jsp?code=LY> (the WIPO Convention (since September 1976), the 

Paris Convention (since September 1976), the Berne Convention (since September 1976), and the Patent 

Cooperation Treaty (since September 2005). 
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To what extent can Libyan intellectual property laws protect traditional cultural expressions 

from unauthorised use? Is the current protection adequate? 

This is based on a comparative study of the protection of TCEs in Australia, New Zealand 

and Libya. 

1.4 Methodology 

This study was conducted through comparative and empirical research design, which entails 

exploring, explaining and understanding data on the issues of misappropriation of TCEs. 

The research questions target the protection of TCEs under Libyan IP laws and whether 

such protection is adequate. To answer such questions, the research employed both 

comparative and empirical research methods in different chapters. Chapters 2, 3, 4 and 5 

engage in a comparative approach. The thesis compares the various systems that have been 

proposed and used to protect and promote TCEs by countries and intergovernmental 

organisations in order to determine which system or combination of systems would best 

apply to the Libyan context. 

These chapters begin by critically examining certain international and national attempts to 

provide adequate mechanisms that would protect and promote TCEs. This is based on a 

comparative study of the protection of TCEs in various systems, and is done through 

analysing the existing literature and relevant case law in these systems. These systems were 

chosen because of their significant contribution to the issue of protecting TCEs at national, 

regional and international levels, and because such systems together represent a wide range 

of perspectives, interests and concerns of the TCE holders. This data enabled the researcher 

to grasp the real issues that affect indigenous culture and intellectual property in Libya and 

make appropriate conclusions about the causes, trends and effects of past indigenous 

intellectual property rights (IPRs) practices. This is fundamental in explaining the present 

and in predicting and controlling the future of indigenous culture and intellectual property in 

Libya. 

Chapter 6 adopts a qualitative empirical approach in order to identify the gap in the Libyan 

intellectual property system and to collect the opinions of Amazigh TCE holders about the 

protection of their TCEs. The main data collection techniques used in the research were 

interviews and document analysis. Data collection technique selection was guided by the 

nature of the data to be collected, the time available for the project, and the objectives of the 

study. Interviews were conducted over the phone with managers of the culture and civil 

society offices as well as the TCE holders in the Nafusa Mountains region. Notably, the 
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researcher who conducted the fieldwork is of Amazigh origin from the Nafusa Mountains 

region. The interviews with the managers of the culture and civil society offices were used 

to collect the opinions, views and perceptions of office managers about the issue of 

protecting and promoting TCEs. The interviews with the TCE holders were used to collect 

the opinions, views and perceptions of the TCE holders about the issue of protecting and 

promoting their TCEs. 

Conducting fieldwork on the protection, preservation and use of Amazigh TCEs in Libya 

was not an easy task, because the issue of protecting and promoting Amazigh TCEs is a 

sensitive issue in Libya. The topic was taboo, and no one was permitted to talk or write 

about it in Libya for more than four decades (1969-2011). During Qadahfi‟s regime, for 

instance, Amazigh culture and traditional cultural expressions were considered to be a 

creation of the colonialists to fragment the Libyan population. Also, the official position of 

the former Libyan Government on the Amazigh identity was to deny the existence of the 

Amazigh peoples and their culture in Libya. Therefore, any attempts to promote Amazigh 

TCEs were faced with persecution, imprisonment, and even execution (discussed below in 

section 5.4). As such, it was not safe for the researcher and interviewees to conduct face-to-

face interviews, as well as, it was not easy to convince the Amazigh TCE holders to 

participate in these interviews. 

1.5 Significance/contribution to the discipline 

It is hoped that this research will extend the knowledge on indigenous cultural and 

intellectual property issues in Libya. Policymakers and lawmakers will also find the study 

useful in that it will identify which areas need improvement to ensure a reduction in TCE 

misappropriation. The study will also benefit the indigenous peoples of Libya by identifying 

the channels that they should follow to ensure that their TCEs are well protected. This thesis 

will place the challenges faced by indigenous Intellectual Property Rights (IPRs) within a 

theoretical framework that is compatible with the requirements of IP laws. It will do so by 

drawing distinctions between current IP rights and indigenous IP rights. 

In summary, the answers to the research questions will be extremely beneficial in helping to 

understand indigenous intellectual property issues in Libya. The study will advance 

knowledge on these issues in Libya through data collection, research and analysis. This will 

help to suggest a mechanism that would promote and protect Amazigh TCEs through 

meeting the needs and expectations of the Amazigh TCE holders in Libya. 

1.6 Organisation of the thesis 
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This thesis is divided into seven chapters, and the following is a brief description of each: 

Chapter 1 is a general introduction to the thesis, which provides the reader with an overview 

of the research that is presented throughout the body of this work. 

Chapters 2 to 4 examine the various mechanisms that have been proposed or used at the 

national, regional or international level to protect and promote TCEs. 

Chapter 2 examines the international attempts to provide adequate mechanisms to protect 

and promote TCEs. This chapter investigates the protection of TCEs under various 

international treaties and declarations such as the Universal Declaration of Human Rights, 

the Berne Convention, and the Convention on Biological Diversity, among others. It also 

examines the protection of TCEs within the frameworks of UNESCO and WIPO. 

In Chapter 3, the protection of TCEs under certain national IP laws is examined. This 

chapter focuses on the experiences of Australia and New Zealand, which have attempted to 

provide protection for TCEs using existing IP laws. Therefore, the chapter focuses on case 

studies from these two countries where the indigenous peoples are using the existing IP laws 

to protect and promote their TCEs. 

Chapter 4 investigates the protection of TCEs under sui generis systems. This chapter has 

been divided into two sections.  

The first section examines the protection of TCEs under sui generis systems within existing 

IP laws. This section is divided into two subsections. The first subsection focuses on the 

protection of TCEs under sui generis systems within existing IP laws at a national level (the 

Tunisian experience). The second subsection focuses on the protection of TCEs under the 

sui generis system within existing IP laws at a regional level. This subsection explores the 

protection of TCEs under the Tunis Model Law on Copyright for Developing Countries and 

the Bangui Agreement of 1977.  

The second section of Chapter 4 examines the protection of TCEs under the stand-alone sui 

generis system. This section is divided into two subsections. The first subsection focuses on 

the protection of TCEs under the stand-alone sui generis system at the national level 

(Panama experience). The second subsection focuses on the protection of TCEs under the 

stand-alone sui generis system to protect TCEs at the regional level. This subsection 

examines the protection of TCEs under the stand-alone sui generis system to protect TCEs 

within the Pacific Islands Forum framework and the protection of TCEs within the African 

Regional Intellectual Property Organization (ARIPO). 



9 
 

Chapters 5 and 6 examine the protection of TCEs under Libyan IP laws and their adequacy 

regarding the needs and expectations of the TCE holders in Libya. 

In Chapter 5, the research examines the protection of TCEs under Libyan IP laws. The 

chapter is divided into three sections. The first section examines the protection of TCEs 

under Libyan IP laws through analysing the scope and type of protection that is granted to 

the TCEs in Libya. The second section examines the protection of Libyan TCEs under Free 

Trade Agreements, and the third section highlights the issue of protecting Amazigh TCEs in 

Libya. This section analyses the role of the Libyan Government in erasing and destroying 

the Amazigh TCEs in Libya, which lasted for more than four decades (1969–2011). It also 

highlights the role of the ministries within the new government in promoting and protecting 

Amazigh TCEs in Libya. In this regard, the chapter discusses the role of the Ministers of 

Education, Higher Education and Scientific Research, and the Culture and Civil Society, in 

protecting and promoting Libyan TCEs, including Amazigh TCEs. 

Chapter 6 investigates the effectiveness of the Libyan Government‟s role in promoting and 

protecting Amazigh TCEs through highlighting the appropriateness of such role in meeting 

the needs and expectations of the TCE holders in Libya. 

In conclusion, Chapter 7 summarises the main findings of this research and concludes that 

the current protection of TCEs under Libyan IP laws is not adequate because it does not 

meet the needs and expectations of the TCE holders. It also argues that there is a need to 

establish a stand-alone sui generis system that aims to address the needs and expectations of 

the TCE holders in Libya. Chapter 7 also presents recommendations for further research. 
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2 The protection of TCEs under international law 
2.1 Introduction 

The issue of protecting TCEs from misappropriation using various mechanisms is not a new 

matter in international negotiations. In past decades, numerous countries and 

intergovernmental organisations have discussed the types and scope of protection that 

should be afforded to TCE items. Much of this debate has taken place in the World 

Intellectual Property Organization (WIPO) and the United Nations Educational, Scientific 

and Cultural Organization (UNESCO).
25

 WIPO attempted to provide mechanisms that could 

protect TCEs through using intellectual property rights, whereas UNESCO attempted to 

provide mechanisms that could protect TCEs through using human rights. These 

organisations are cooperating on issues of common interest and have launched various 

campaigns to promote the recognition of the legal protection of TCEs.
26

 

The issue of protecting TCEs from extinction is not only a matter for WIPO or UNESCO. In 

fact, it is a matter for other international organisations and treaties such as the Convention 

on Biological Diversity (CBD), the World Trade Organization (WTO), and the United 

Nations Human Rights Commission. Each of these organisations has tried to protect TCEs 

within its mandate.
27

 However, the activities of WIPO and UNESCO are particularly 

important because of their significant influence in the international community regarding 

promoting and protecting intellectual property and cultures.
28

 The purpose of this chapter is 

to discuss and provide an analysis of the role of WIPO and UNESCO regarding the 

establishment of international standards and norms for the protection of TCEs. To this end, 

the next section will provide a historical background of international discussion on the 

protection of TCEs, which is useful to understand WIPO‟s and UNESCO‟s current activities 

and proposals, as well as the legal issues arising therefrom. 

2.2 The protection of TCEs under various international treaties 

2.2.1 The protection of TCEs under international human rights law 

                                                           
25

 Keith A Goodwin, above n 11. 
26

 Terri Janke and Livia Iacovino, above n 10,151-171. 
27

 GRAIN Organisation, The TRIPS Review at a Turning Point? (9 January 2014) 

<http://www.grain.org/article/entries/104-the-trips-review-at-a-turning-point> 
28

 The World Intellectual Property Organization (WIPO), Intellectual Property and Traditional Cultural 

Expressions/Folklore (Geneva) WIPO 1-10. 
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Current thinking about the rights of a people to their culture, including their TCEs, traces its 

origins to 1948 when the United Nations promulgated the Universal Declaration of Human 

Rights (UDHR). The UDHR was developed as a result of the horrors of the Holocaust 

during World War II,
29

 and it is one of the first international documents that was based on 

the idea that rights are guaranteed to each human being, regardless of his/her colour or 

race.
30

 According to Article 27 of the UDHR: „Everyone has the right to freely participate in 

the cultural life of the community, to enjoy the arts and to share in scientific advancement 

and its benefits‟, and „Everyone has the right to the protection of the moral and material 

interests resulting from any scientific, literary or artistic production of which he is the 

author‟.
31

 The rights of practising, developing, protecting and sharing the benefits of the 

culture‟s usage are recognised in this article as an aspect of human rights.
32

 The UDHR has 

expressed the principles and ideals that should be achieved at national and international 

levels.
33

 

The principles of the UDHR have been adopted by a large number of international 

conventions. For example, the International Covenant on Civil and Political Rights 

(ICCPR) and the International Covenant on Economic, Social and Cultural Rights 

(ICESCR) are instruments derived from the UDHR.
34

 Both conventions were opened for 

signature in 1966 and entered into force in 1976, committing 167 parties in the ICCPR, and 

160 parties in the ICESCR.
35 These covenants are binding conventions that make the 

principles of the UDHR effectively binding on the countries that have ratified them. This is 

because through ratification of international treaties, States are required to adopt domestic 

measures and legislation compatible with their obligations and duties under the treaties.
36

 

                                                           
29

 Helaine Silverman and Fairchild Ruggles, „Cultural Heritage and Human Rights‟ in Helaine Silverman and 

Fairchild Ruggles (eds), Cultural Heritage and Human Rights (Springer Science + Business Media, LLC, New 

York, 2007) 3, 3-5. 
30

 The Global Human Rights Education Network, The United Nations Human Rights System (19 April 2014) 

<http://www.hrea.org/index.php?base_id=163> 
31

 The Universal Declaration of Human Rights, adopted by the United Nations 10 December 1948, Article 27. 
32

 Helaine Silverman and Fairchild Ruggles, above n 29. 
33

 The United Nations, The Universal Declaration of Human Rights; The Foundation of International Human 

Rights Law (15 January 2014) < http://www.un.org/en/documents/udhr/hr_law.shtml> 
34

 Ibid. 
35

 The United Nations, Treaty Collection (15 January 2014) 

<https://treaties.un.org/Pages/ViewDetails.aspx?mtdsg_no=IV-3&chapter=4&lang=en>, and 

<https://treaties.un.org/pages/viewdetails.aspx?src=treaty&mtdsg_no=iv-4&chapter=4&lang=en>   
36

 The United Nations, above n 33. 
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In this regard, according to Article 15(1) of the ICESCR, which is based on Article 27 of the 

UDHR
37

: 

The States Parties to the present Covenant recognize the right of everyone: (a) To take part in 

cultural life; (b) To enjoy the benefits of scientific progress and its applications; (c) To benefit 

from the protection of the moral and material interests resulting from any scientific, literary or 

artistic production of which he is the author.
38

 

This article emphasises the right of authors and inventors to protect their moral and material 

interests over their own intellectual creativity.
39

 It also recognises the intellectual property 

rights of authors and inventors as an aspect of human rights.
40

  

Furthermore, the right to preserve the cultural identity of minority groups is one aspect of 

cultural rights. This right has significant implications for social and economic rights, as well 

as civil and political rights, of the minority groups.
41

 According to Article 27 of the ICCPR:  

In those States in which ethnic, religious or linguistic minorities exist, persons belonging to 

such minorities shall not be denied the right, in community with the other members of their 

group, to enjoy their own culture, to profess and practise their own religion, or to use their 

own language.
42

 

This article is considered a move towards the recognition of the rights of cultural minorities, 

and could also be considered a step towards recognition of the collective cultural rights of 

minorities as an aspect of collective human rights.
43

 The provisions of Article 27 could be 

applied to protect indigenous peoples‟ TCEs, because the groups captured within the 

concept of minorities often overlap with those encompassed within the concept of 

indigenous peoples. Also, in most cases, indigenous peoples are minorities in the States in 

which they live.
44

 Therefore, this article recognises the cultural rights of minorities and 

                                                           
37

 Aurora Plomer, „The Right to Access the Benefits of Science and Intellectual Property Rights‟ in Roberto 

Bin, Sara Lorenzon and Nicola Lucchi (eds), Biotech Innovations and Fundamental Rights (Springer-Verlag, 

Italia, 2012) 45, 45-47. 
38

 The International Covenant on Economic, Social and Cultural Rights, opened for signature 16 December 

1966, 993 UNTR 3 (entered into force 3 November 1976) art 15(1). 
39

 Laurence R Helfer, „Toward a Human Rights Framework for Intellectual Property‟ (2007) 40(3) U.C. Davis 

Law Review 975-976. 
40

 Fiona Macmillan, „Human Rights, Cultural Property and Intellectual Property: Three Concepts in Search of 

a Relationship‟ in Christoph Beat Graber and Mira Burri-Nenova (eds), Intellectual Property and Traditional 

Cultural Expressions in a Digital Environment (Edward Elgar Publishing Limited, UK, 2008) 73, 77. 
41

 Rodolfo Stavenhagen, „Cultural Rights and Human Rights: A Social Science Perspective‟ in Pedro Pitarch, 

Shannon Speed and Xochitl Leyva-Solano (eds), Human Rights in the Maya Region: Global Politics, Cultural 

Contentions, and Moral Engagements (Duke University Press, 2008) 27, 28. 
42

 The International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 999 

UNTS 171 (entered into force 3 January 1976) art 27. 
43

 Rodolfo Stavenhagen, above n 41, 40-41. 
44

 Alessandro Fodella, „International Law and the Diversity of Indigenous Peoples‟ (2006) 30 Vermont Law 

Review 571-575. 
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supports the idea of granting intellectual property rights to protect traditional and indigenous 

TCEs.
45

 

These conventions, together with the UDHR, represent the international law of human 

rights,
46

 which enshrine the right of peoples to protect their moral and material interests over 

their own TCEs as an aspect of human rights. However, the issue of protecting TCEs is not 

only a subject for human rights conventions; it is also a matter for other conventions such as 

the Berne Convention and the Convention on Biological Diversity (discussed in the next 

section). 

2.2.2 The protection of TCEs under the Berne Convention 

The Berne Convention, with its 167 members, is an international convention that provides 

international protection to literary and artistic works.
47

 In 1967, the Stockholm Revision 

Conference of the Berne Convention for the Protection of Literary and Artistic Works 

attempted to provide international protection for folklore themes.
48

 Folklore is one element 

of TCEs which is usually indicated as a fairy-tale or mythology.
49

 

In this regard, the issue of protecting folklore is not only a problem for developing countries 

but is also a problem for developed countries that have indigenous peoples, such as 

Australia, Canada, New Zealand and the United States.
50

 However, India was the country 

that put forward the proposal of providing international protection for folklore themes 

within the Berne Convention. The Indian delegation proposed that „works of folklore‟ 

should be included in the non-exclusive list of literary and artistic works of Article 2(1) of 

the Berne Convention. This proposal was strongly supported by many countries, particularly 

developing countries,
51

 for several reasons. 

First, the Stockholm Conference was the first conference revision to the Berne Convention 

after most formerly colonised countries achieved independence. Therefore, developing 

countries used this as an opportunity to represent their own economic interests, regarding 

the issue of protecting folklore. Second, the inclusion of the folklore subject into the Berne 

                                                           
45

 Fiona Macmillan, above n 40. 
46

 The United Nations, above n 33. 
47

 The World Intellectual Property Organization (WIPO), WIPO-Administered Treaties (20 January 2014) 

<http://www.wipo.int/portal/en/> 
48

 Silke von Lewinski, „The Protection of Folklore‟ (2003) 11(747) Cardozo Journal of International and 

Comparative Law 751. 
49

 Mariaan De Beer, „Protecting Echoes of the Past: Intellectual Property and Expressions of Culture‟ (2006) 

12 Canterbury Law Review 99. 
50

 Silke von Lewinski, above n 48. 
51

 Records of the Intellectual Property Conference at Stockholm (1967), vol II, Geneva 1971, 296, paras 126, 

127. 
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Convention meant there would be a reduction in international efforts to adopt a separate 

treaty for protecting folklore
52

 – adopting a separate treaty for protecting folklore would 

involve an enormous effort to motivate a sufficient number of countries to adopt it. Finally, 

expressions of folklore are productions in the literary and artistic fields and are likely to be 

similar to the authors‟ works that are covered by the convention. Thus, the inclusion of 

folklore themes in the Berne Convention seemed logical and justified.
53

  

In spite of these advantages, the delegates of countries at the Stockholm Conference did not 

adopt India‟s proposal due to doubts – particularly by the Australian delegation – with 

respect to applying the provisions of the Berne Convention to protect folklore expressions. 

The Australian delegation argued that expressions of folklore were different from authors‟ 

works within the Berne Convention, because the Berne Convention was based on protecting 

individual intellectual property rights of identifiable authors, whereas folklore expressions 

are usually owned by communities in a collective way.
54

 Also, the duration of protection of 

intellectual property rights under the Berne Convention was for a limited time – the life of 

the author plus 50 years after his/her death.
55

 

In this regard, the conference set up a working group to investigate the possibility of 

inserting in the Berne Convention special provisions relating to folklore expressions.
56

 The 

working group tried to provide a solution to the problem by adding a new paragraph to 

Article 15 of the Berne Convention – Article 15(4). This new section was based on the fact 

that folklore expressions are usually not published, and it may be possible to identify them 

to a specific geographic area rather than an individual author or group of authors.
57

 Even 

though the working group declined to mention the word „folklore‟ in Article 15(4) because 

of the difficulties of formulating a precise definition, the Report on the Work of Main 

Committee I reveals that the provision in this article was supposed to apply mainly to 

folklore.
58

 Therefore, Article 15(4) of the Berne Convention was adopted as follows: 

                                                           
52

 Silke von Lewinski, „Adequate Protection of Folklore – a Work in Progress‟ in Paul Torremans (ed), 

Copyright law: A Handbook of Contemporary Research (Edward Elgar Publishing Limited, UK, 2007) 207, 

207-210. 
53

 Silke von Lewinski, above n 48. 
54

 Silke von Lewinski, above n 52. 
55

 The World Intellectual Property Organization (WIPO), Managing Intellectual Property in the Book 

Publishing Industry (WIPO, Geneva, 1
st
 ed) 16. 

56
 Records of the Intellectual Property Conference at Stockholm (1967), above n 51, 284, para 8. (This 

working group included representatives from the following countries: Brazil, Congo (Brazzaville), 

Czechoslovakia, France, Greece, India, Ivory Coast, Monaco, Netherlands, Sweden, Tunisia, United 

Kingdom). 
57

 Ibid 307, paras 249-251. 
58

 Ibid, 307-308, paras 252-253. 
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(a) In the case of unpublished works where the identity of the author is unknown, but where 

there is every ground to presume that he is a national of a country of the Union, it shall be a 

matter for legislation in that country to designate the competent authority which shall 

represent the author and shall be entitled to protect and enforce his rights in the countries of 

the Union. 

(b) Countries of the Union which make such designation under the terms of this provision 

shall notify the Director General by means of a written declaration giving full information 

concerning the authority thus designated. The Director General shall at once communicate this 

declaration to all other countries of the Union.
59

 

According to the wording of this article, the solution put forward by this working group was 

based on the assumption that folklore works could be copyright works where the identity of 

the author/authors is unknown but where the nationality of the author/authors could be 

identified to a certain country; therefore, this country may designate a competent authority 

to protect the interests of the author/authors. Hence, the provision was based on the 

principle of individual authorship. Thus, the protection of folklore expressions under this 

article is based on protecting the individual ownership rather than on protecting the 

communal ownership of the community over their own folklore expressions.
60

 

Nevertheless, TCEs – including folklore themes – are usually owned by the community in a 

collective way,
61

 and this may be one of the main reasons why this approach to protect 

folklore was not successful. Also, the only country that has made a notification as foreseen 

in Article 15(4) of the Berne Convention is India.
62

 The protection of anonymous works 

(including folklore) under the Berne Convention is for an unlimited period as long as they 

have never been published; however, the protection of anonymous work „shall expire fifty 

years after the work has been lawfully made available to the public‟ (Article 7(3)). The 

protection of the anonymous works will also expire in cases where there is a reasonable 

presumption that the author of such anonymous works has been dead for fifty years. This is 

because the countries of the Berne Union are not required to protect anonymous work in 

cases where there is a reasonable presumption that the author of such anonymous work has 

been dead for fifty years.
63

 

                                                           
59

 The Berne Convention for the Protection of Literary and Artistic Works, signed 9 September 1886, 828 

UNTS 222 (as revised at Stockholm 14 July 1967) art 15(4). 
60

 Silke von Lewinski, above n 52. 
61

 P V Valsala and G Kutty, National Experiences with the Protection of Expressions of Folklore/Traditional 

Culture Expressions: India, Indonesia and the Philippines (World Intellectual Property Organization (WIPO), 

2002) 6. 
62

 Silke von Lewinski, above n 48, 752-753. 
63

 The Berne Convention for the Protection of Literary and Artistic Works, above n 59, art 7(3). 
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Notably, the Stockholm Conference, through adopting Article 15(4) of the Berne 

Convention, was an attempt to recognise developing countries‟ aspirations of providing 

international protection for folklore, which is a part of TCEs. (Noting that those countries 

that raised and strongly supported the proposal of providing international protection for 

folklore themes within the Berne Convention were developing countries). The adoption of 

this article did reflect, albeit in a limited way, the aspiration to protect folklore expressions 

at that time, however, it clearly demonstrates that the Berne Convention has been of little 

help to protect folklore expressions.
64

 

2.2.3 The protection of TCEs under the Convention on Biological Diversity 

The Convention on Biological Diversity (CBD) was established in 1992 and came into force 

in 1993.
65

 The CBD currently has 193 members, not including the United States
66

 (the 

United States signed the convention in 1993 but has not yet ratified it due to concerns about 

inadequate protection of intellectual property rights and an unsatisfactory financial 

assistance mechanism).
67

 This convention covers genetic resources of plant, animal and 

microbial origin, as well as traditional knowledge.
68

 The wide definition of traditional 

knowledge includes the content of knowledge itself as well as TCEs.
69

 In addition, 

according to Article 8(j):  

Each contracting party shall, as far as possible and as appropriate, subject to its national 

legislation, respect, preserve and maintain knowledge, innovations and practices of indigenous 

and local communities embodying traditional lifestyles relevant for the conservation and 

sustainable use of biological diversity and promote their wider application with the approval 

and involvement of the holders of such knowledge, innovations and practices and encourage 

                                                           
64

 P V Valsala and G Kutty, above n 61, 5. 
65

 Baruch A Brody, „Traditional Knowledge and Intellectual Property‟ (2010) 20(3) Kennedy Institute of Ethics 

Journal 234. 
66

 The Convention on Biological Diversity, List of Parties (22 January 2014) 

<http://www.cbd.int/convention/parties/list/default.shtml> 
67

 Susan R Fletcher, „Biological Diversity: Issues Related to the Convention on Biodiversity‟ in L N Petrov 

(ed), Biological Diversity: A Bibliography with Indexes (Nova Science Publishers, New York, 2003) pp 5-9. 

(The main concern of the United States in relation to the financial mechanism established by the Convention 

on Biological Diversity is about „the degree of control that would be exercised by recipient developing 

countries, who would constitute a majority of the conference of parties‟. According to Article 20(2) of the 

CBD, there shall be a financial mechanism for providing resources to developing countries for purposes of this 
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provide new and additional financial resources to enable developing country to meet‟ the purposes of the 

convention. According to Article 21, such 'mechanism shall function under the authority and guidance of, and 

be accountable to, the Conference of the Parties… the operations of the mechanism shall be carried out by 

such institutional structure as may be decided upon by the conference of the parties at its first meeting‟). 
68

 Fiona Macmillan, above n 40, 134-136. 
69

 The Traditional Knowledge Division and the Department for Transition and Developed Countries, 

Intellectual Property, Traditional Knowledge and Traditional Cultural Expressions/Folklore: A Guide for 

Countries in Transition (World Intellectual Property Organization (WIPO), 2013) 4. 
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the equitable sharing of the benefits arising from the utilization of such knowledge, 

innovations and practices.
70

 

This article recognises the right of indigenous peoples to protect and maintain their own 

genetic resources and traditional knowledge (including TCEs). Also, according to this 

article, countries are required to promote the usage of such knowledge with prior approval 

from the holders of knowledge, and encourage the equitable sharing of benefits arising from 

the usage of such knowledge with its holders. In addition, it encourages countries to protect 

such rights through using their current laws or establishing new legislation systems at a 

national level that could protect and promote indigenous peoples‟ rights over their 

knowledge.
71

 

Notably, each of the conventions discussed above have addressed the protection of TCEs 

from differing viewpoints and according to different circumstances, because it is an 

international concern. For example, the adoption of the UDHR by the United Nations in 

1948 was mainly due to the horrors of the Holocaust of World War II. Also, the adoption of 

Article 15(4) of the Berne Convention was as a result of most colonised countries becoming 

independent and starting to represent their own interests, which included aspirations of 

achieving international protection for folklore, which is a part of TCEs. The adoption of the 

CBD was for the conservation and sustainable use of biological diversity, because biological 

resources are vital to humanity‟s economic and social development.
72

 Therefore, the roles of 

these conventions regarding solutions to the protection of TCEs vary significantly. For 

example, international human rights law recognises the intellectual property rights of 

indigenous peoples over their TCEs as an aspect of human rights; the Berne Convention 

supported countries to establish new laws that could protect the unknown literary and 

artistic works in order to protect folklore themes (a part of TCEs); and the CBD emphasised 

the rights of indigenous peoples to protect and maintain their genetic resources and 

traditional knowledge (including TCEs regarding plant and animal products and practises).   

These conventions have influenced and provided a foundation for the work of WIPO and 

UNESCO in regard to protection of TCEs. For instance, the principles of human rights law 

(UDHR, ICESCR and ICCPR) have influenced the conventions of UNESCO, such as the 

Convention for the Safeguarding of Intangible Cultural Heritage and the Convention on the 
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 The Convention on Biological Diversity, opened for signature 5 June 1992, 1760 UNTS 79 (entered into 
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Protection and Promotion of the Diversity of Cultural Expressions (discussed in the next 

section).
73

 In this regard, the second paragraph of the Convention for the Safeguarding of 

Intangible Cultural Heritage emphasises „Referring to existing international human rights 

instruments‟ and then specifically mentions the UDHR, ICESCR and ICCPR.
74

  

2.2.4 The protection of TCEs under the UNESCO and WIPO Model 

Provisions for National Laws on the Protection of Expressions of 

Folklore against Illicit Exploitation and Other Prejudicial Actions 

In the 1970s and 1980s, WIPO and UNESCO began to explore the field of TCEs in order to 

provide alternative models for the protection of TCEs after the unsuccessful attempts under 

Article 15(4) of the Berne Convention.
75

 For example, the issue of the protection of folklore 

expressions at the international level was placed on the agenda of the Intergovernmental 

Committee of the Universal Copyright Convention in 1973 by the Director General of 

UNESCO. This was in response to a memorandum sent to him in 1973 by the Government 

of Bolivia requesting UNESCO add a Protocol for the protection of folklore expressions to 

the Universal Copyright Convention.
76

 The Intergovernmental Committee commissioned 

the UNESCO Secretariat to prepare a study on the desirability of providing international 

protection to folklore expressions, which was submitted to the Intergovernmental 

Committee and the Executive Committee of the Berne Union at their 1975 sessions. The 

committee in this meeting decided to refer the issue of protecting folklore to the Cultural 

Sector of UNESCO to prepare an exhaustive study, because the problem was basically a 

cultural problem involving issues such as definition, identification, conservation and 

preservation.
77

 

The exhaustive study was submitted to the committee for discussion at the 1977 sessions in 

Tunis. The Director General of UNESCO convened a Committee of Experts on the Legal 

Protection of Folklore,
78

 which decided that all the problems related to the issue of 
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protection of folklore needed to be examined, including the issue of intellectual property 

rights. Therefore, the problem required an interdisciplinary examination, which should be 

conducted under UNESCO. Nevertheless, UNESCO is required to cooperate with WIPO on 

issues related to intellectual property protection for folklore expressions, which are utilised 

to promote a cultural identity. This approach was supported by the Executive Committee of 

the Berne Union and the Intergovernmental Committee at their 1977 sessions in Paris.
79

   

In 1978, Secretariats of UNESCO and WIPO agreed that a global study on the question of 

safeguarding folklore on an interdisciplinary basis and within the framework of a global 

approach would be conducted under the auspices of UNESCO, while WIPO would 

participate only with issues related to aspects of intellectual property. In the sessions of 

1979, WIPO and the Executive Committee of the Berne Union conducted a study on the 

possibility of establishing draft provisions for the national protection of works of folklore, 

and recommended to establish a WIPO-UNESCO joint working group.
80

  

In this regard, in 1980, the Secretariat of UNESCO and the International Bureau of WIPO 

convened a working group to study a draft of model provisions intended for national 

legislation and international measures for the protection of folklore expressions. The 

working group agreed that there was a need for legal protection of folklore expressions; this 

legal protection should be promoted at national level through model provisions for 

legislation; the model provisions should be drafted with the aim that all countries would be 

able to adopt it into their laws; the model provisions should provide copyright protection to 

the folklore expression when that is applicable; and the model provisions should be a step 

forward in providing sub-regional, regional and international protection for folklore 

expressions. The working group established that the secretariats should prepare a revised 

draft in line with the new principles.
81

 

In 1981, the revised draft entitled Revised Model Provisions for National Laws on the 

Protection of Expressions of Folklore was submitted to the working group for discussion. 

The working group adopted the revised model provisions and recommended that it be 

submitted to a committee of governmental experts for further examination. UNESCO 

convened a Committee of Governmental Experts on the Safeguarding of Folklore, in Paris 

1982. This committee adopted 30 recommendations that were sent to UNESCO regarding 

                                                                                                                                                                                  
India, Italy, Mexico, Democratic Republic of Germany, Senegal, Tunisia, and USSR. A representative from 

WIPO attended in an observer capacity). 
79

 UNESCO and WIPO, above 76. 
80

 Samantha Sherkin, above n 78. 
81

 UNESCO and WIPO, above 76. 



20 
 

the definition, identification, conservation and preservation of folklore, and it was 

recommended that WIPO and UNESCO keep working together on this issue. In the same 

year, the Directors General of WIPO and UNESCO convened a Committee of 

Governmental Experts on the Intellectual Property Aspects of the Protection of Expressions 

of Folklore. This committee adopted the Model Provisions for National Laws on the 

Protection of Expressions of Folklore Against Illicit Exploitation and Other Prejudicial 

Actions in 1982 (Model Provisions).
82

 

The Model Provisions aimed to protect folklore expressions through providing sui generis 

systems that could be adopted by member countries into their national legislation. The term 

„folklore expressions‟, is defined quite broadly, extending beyond what is traditionally 

thought of as folklore, to encompass broader categories of TCEs. For example, the Model 

Provisions protect folklore expressions, including intangible expressions and tangible 

expressions.  Intangible expressions include verbal expressions (such as folk tales, folk 

poetry and riddles) and musical expressions (folk songs and instrumental music), as well as 

expressions by actions (such as dances, plays and performances). These TCEs are under the 

protection of the Model Provisions whether they have been reduced into a material form 

(such as written and notation) or not. Tangible expressions include drawings, designs, 

paintings and architectural forms.
83

  

Furthermore, the Model Provisions provide protection to TCEs against inappropriate 

exploitation, described as „illicit exploitation‟. The scope of the illicit exploitation may 

involve the unauthorised commercial use of TCEs and the offensive use of TCEs such as 

false connection, libellous and defamatory or fallacious uses. Therefore, the Model 

Provisions could be a useful tool for indigenous peoples to protect their TCEs.
84

 To this end, 

the Model Provisions require prior authorisation be sought from a competent authority in 

order to use TCEs for commercial purposes or outside of their traditional or customary 

context.
85

 According to Section 3 of the Model Provisions, the uses that require prior 

authorisation are publication, reproduction, distribution and any public recitation or 

performance, as well as any other form of communication to the public.
86

 Even members of 

the community are required to obtain authorisation to use their TCEs for commercial 

purposes and outside of their traditional or customary context. However, the usage of TCEs 

with gainful intent but in their traditional or customary context is not subject to 
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authorisation.
87

 Therefore, the authorised use of TCEs or using TCEs for non-commercial 

purposes does not constitute illicit exploitation.
88

 

Despite this, the Model Provisions do not provide enough information regarding who would 

have the authority to give such authorisation. According to the Model Provisions, the 

competent authority for giving authorisation to use TCEs could be the government, 

indigenous community or a combination of both.
89

 At the same time, the Model Provisions 

do not provide enough information on how the indigenous community which gives 

authorisation might be defined. This could be because of the fact that the Model Provisions 

do not deal with the question of ownership of TCEs „since this aspect of the problem may be 

regulated in different ways from one country to another‟.
90

 

Also, the competent authority may fix the amount of fees, and collect fees, for granting 

authorisation in order to promote and safeguard TCEs.
91

 Thus, if the State were in charge of 

giving authorisation, indigenous peoples would have no control over the use of their TCEs 

or the fees. This is because the indigenous peoples would not be able to decide who would 

have the authorisation to use their TCEs and how these fees would be collected, as well as 

in what manner they would be used. In addition, the interests of indigenous peoples in 

regard to the protection of TCEs and the fees would be different from the State‟s interests, 

as indigenous peoples‟ concerns are often not the government‟s priority. Nevertheless, the 

Model Provisions leave all these rights to the discretion of each State.
92

 

Furthermore, punitive measures under the Model Provisions focus on prison, fines and 

confiscation of any offending products that include unauthorised use and illicit exploitation 

of TCEs. However, the punitive measures under the Model Provisions do not include 

seizure of implements used for committing such infringements.
93

 While these punitive 

measures should be able to protect TCEs from unauthorised use and illicit exploitation, their 

effectiveness is dependent on the government‟s capacity and willingness to intervene and 

the ability of the indigenous community to afford the costs of the legal proceedings.
94 In 

addition, according to Section 6 of the Model Provisions, limitation periods for bringing the 

action are left to the discretion of each State,
95

 which means indigenous peoples would be 
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responsible for monitoring any infringement in order to implement legal action in a timely 

fashion.
96

 

Notably, the priority of the Model Provisions is the preservation of the cultural integrity of 

TCEs rather than the commercial exploitation of TCEs.
97

 According to the opening sentence 

of the Model Provisions, TCEs should be protected without „prejudice to related legitimate 

interests‟.
98

 Thus, the Model Provisions balance the need of promoting and protecting TCEs 

and the desire to commercialise TCEs outside the traditional or customary context, through 

requiring prior authorisation and disclosure of the source.
99

 However, the Model Provisions 

more specifically concentrate on preventing inappropriate exploitation and preventing 

outsiders from gaining exclusive intellectual property rights over TCEs
100

 rather than 

recognising the communal ownership rights of indigenous communities over TCEs.
101

 This 

could be because in the 1970s and 1980s, TCEs were largely the subject of illicit 

exploitations. Therefore, the non-recognition of indigenous peoples‟ rights over TCEs is one 

of the main reasons why many developing countries have not implemented the Model 

Provisions.
102

 

Drafted in the early 1980s, there would now be a need to readjust the scope and nature of 

the protection of TCEs under the Model Provisions in order to address the new forms of 

exploitation and threats of the digital revolution.
103

 Further, the Model Provisions cover 

inappropriate use and illicit exploitation of TCEs but do not cover the disclosure of secret 

sacred TCEs
104

 – that is, the secret sacred TCEs that represent the cultural beliefs of 

indigenous peoples are not under the protection of the Model Provisions.
105

 

On the other hand, the Model Provisions were intended to help countries provide protection 

for TCEs at a national level and then protect them at an international level through using a 

system of reciprocity.
106

 According to Article 14 of the Model Provisions, foreign TCEs are 

protected „under this [law] subject to reciprocity‟.
107

 However, even though elements of the 

Model Provisions have been used as the basis for a number of national laws, the scenario of 
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international protection has not occurred.
108

 This could be because countries are free to 

adopt the Model Provisions as a separate law or as a chapter in an IP law, or even as a 

decree (which does not necessarily constitute a statute). Also, countries are allowed to 

implement the Model Provisions or a part of the Model Provisions, as well as amend the 

Model Provisions as appropriate. Therefore, the Model Provisions in their entirety have not 

been adopted by any country.
109

 

The Model Provisions were developed with the aim of helping countries protect their TCEs, 

which represent an important part of their living cultural heritage. The Model Provisions 

have achieved some modest success at a national level, as several countries have employed 

the Model Provisions as a basis for their national legal systems for the protection of 

folklore, particularly within the framework of their copyright acts. However, the Model 

Provisions have had no impact on the issue of protection of TCEs at an international level. 

This could be because the influence of the Model Provisions on the legislative frameworks 

of the countries was not extensive, for several reasons
110

 (as discussed above, such as not 

recognising the communal ownership over TCEs). In addition, it has been cited that there is 

a possibility that „the Model Provisions may be out of date, given technological, legal, 

social, cultural and commercial development since 1982‟.
111

 

Notably, international measures are integral to the success of the protection of TCEs.
112

 This 

is because the ability of TCE holders to exercise their intellectual property rights outside of 

their country is a powerful tool, which would allow them to utilise their TCEs and at the 

same time prevent inappropriate exploitation overseas.
113

 In this regard, in 1984, WIPO and 

UNESCO convened a discussion with the Group of Experts on the International Protection 

of Expressions of Folklore by Intellectual Property to provide a draft treaty. This draft treaty 

was based on the Model Provisions. Even though the Group of Experts realised the 

importance of providing international protection for TCEs, the draft treaty was rejected by 

the great majority of the participants. The majority of the participants raised a number of 

issues, such as: the definition and scope of TCEs are not clear; there is absence of workable 

mechanisms of dispute settlement in cases where TCEs are found in several countries; and 

there has been insufficient success in protecting TCEs at a national level. Therefore, the 
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adoption of an international treaty that could provide international protection for TCEs was 

considered unworkable by most participants.
114

  

The findings of the Group of Experts were considered by the Executive Committee of the 

Berne Convention and the Intergovernmental Committee of the Universal Copyright 

Convention, who undertook sessions in 1985. In general, they agreed that an international 

treaty for the protection of TCEs would be unworkable. Therefore, the majority of the 

participants also agreed that such a protection instrument could not be more than a 

recommendation given by the General Conference of UNESCO to its Member States 

(discussed in the next section).
115

 However, in 1989, the International Labour Organization 

(ILO) adopted the Indigenous and Tribal Peoples Convention No. 169 (discussed in the next 

section).
116

  

2.2.5 The Indigenous and Tribal Peoples Convention No.169 

The Indigenous and Tribal Peoples Convention No.169 (ILO Convention No.169) 

recognises the collective right of indigenous peoples and tribal peoples to preserve and 

develop their cultural identity,
117

 which includes preserving and developing their TCEs. 

Also, it includes various provisions for protecting the social, cultural, religious and spiritual 

values and practices of indigenous peoples.
118

 According to Article 23(1) of the ILO 

Convention No.169:    

1. Handicrafts, rural and community-based industries, and subsistence economy and 

traditional activities of the peoples concerned, such as hunting, fishing, trapping and 

gathering, shall be recognised as important factors in the maintenance of their cultures and in 

their economic self-reliance and development. Governments shall, with the participation of 

these people and whenever appropriate, ensure that these activities are strengthened and 

promoted.  
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2. Upon the request of the peoples concerned, appropriate technical and financial assistance 

shall be provided wherever possible, taking into account the traditional technologies and 

cultural characteristics of these peoples, as well as the importance of sustainable and equitable 

development.
119

 

According to the wording of Article 23, the government is required to promote and protect 

the indigenous and tribal peoples‟ traditional activities, including their social, cultural and 

economic rights, through participating and consulting with the indigenous and tribal 

peoples.
120

 Therefore, the cornerstone of the ILO Convention No.169 is the twin principles 

of participation and consultation. To this end, the implementation of the convention is 

monitored by the ILO supervisory bodies, through dialogue between the ILO and the 

governments concerned with the involvement of the representatives of the indigenous and 

tribal peoples.
121

 In addition, the ILO Convention No.169 recognises the collective right of 

indigenous and tribal peoples to protect and promote their traditional activities, as well as 

their rights of participation and consultation with their governments on issues related to their 

social, cultural and economic rights.
122

 However, the provisions of the ILO Convention 

No.169 are limited by the fact that the convention is only legally binding upon countries that 

have ratified it. To date, it has been ratified by 22 Member States
123

 out of 185 Members of 

the ILO.
124

 Thus, its influence on promoting and protecting the TCEs of the indigenous 

tribal peoples is limited. 

2.2.6 The protection of TCEs under the Declarations of the United Nations 

In 1992, the United Nations adopted the Declaration on the Rights of Persons Belonging to 

National or Ethnic, Religious and Linguistic Minorities (UN Declaration on Minorities). 

The UN Declaration on Minorities is inspired by Article 27 of the ICCPR (discussed 

above).
125

 According to Article 1(1), „States shall protect the existence and the national or 

ethnic, cultural, religious and linguistic identity of minorities within their respective 
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territories and shall encourage conditions for the promotion of that identity‟.
126

 Under this 

Article, countries should protect and promote the cultural identity of minorities through 

providing favourable conditions to promote and protect their culture, including promoting 

and protecting TCEs.
127

   

However, the UN Declaration on Minorities does not acknowledge the collective rights of 

cultural minorities,
128

 including the collective property rights of minorities over their TCEs. 

This is because the UN Declaration on Minorities focuses on protecting the cultural rights of 

members belonging to a minority as individuals, rather than protecting their rights as the 

collective rights of a minority.
129

 For example, according to Article 4(2):  

States shall take measures to create favourable conditions to enable persons belonging to 

minorities to express their characteristics and to develop their culture, language, religion, 

traditions and customs, except where specific practices are in violation of national law and 

contrary to international standards.
130

 

In this regard, the United Nations Working Group on Indigenous Populations agreed on the 

final text for the Draft United Nations Declaration on the Rights of Indigenous Peoples 

(Draft Declaration) in 1993. This working group was established in 1982 by the United 

Nations Economic and Social Council and started working on the Draft Declaration in 1985. 

In 1994, the Draft Declaration was approved by the Sub-Commission on Prevention of 

Discrimination and Protection of Minorities, which sent the Draft Declaration to the United 

Nations Human Rights Commission.
131

 In 1995, the United Nations Human Rights 

Commission established a working group to consider the Draft Declaration in order to 

elaborate the United Nations Declaration on the Rights of Indigenous Peoples. The United 

Nations Declaration on the Rights of Indigenous Peoples was adopted by the Human Rights 

Council in 2006, followed by the General Assembly in 2007.
132

 

The United Nations Declaration on the Rights of Indigenous peoples acknowledges the 

collective right of indigenous peoples over their culture, including their TCEs. Part III 

(Articles 11–14) recognises the collective right of indigenous peoples to preserve and 
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promote their TCEs, as well as to protect their TCEs.
133

  For example, according to Article 

11:  

Indigenous peoples have the right to practise and revitalize their cultural traditions and 

customs. This includes the right to maintain, protect and develop the past, present and future 

manifestations of their cultures, such as archaeological and historical sites, artifacts, designs, 

ceremonies, technologies and visual and performing arts and literature.
134

 

In addition, part III expresses the right articulated in Article 27 of the ICCPR.
135

 For 

example, Article 13 emphasises indigenous peoples have the right to „revitalize, use, 

develop and transmit to future generations their histories, languages, oral traditions, 

philosophies, writing systems and literatures, and to designate and retain their own names 

for communities, places and persons‟.
136

 This article emphasises the right of a person to use 

his/her own language, which is contained in Article 27 of the ICCPR. Under Article 12, 

indigenous peoples have the right to revitalise, use, develop and transmit „their spiritual and 

religious traditions, customs and ceremonies‟, including „the right to maintain, protect, and 

have access in privacy to their religious and cultural sites‟.
137

 Even though the United 

Nations Declaration on the Rights of Indigenous Peoples is a non-binding declaration,
138

 it 

reflects the concerns of the international community regarding the issue of protecting the 

rights of indigenous peoples. This declaration has expressed the principles and ideals that 

should be achieved at national and international levels in order to solve indigenous cultural 

problems (such as the principles of the UDHR that have been adopted by various 

international treaties). Thus, this Draft Declaration is a further important step towards 

recognising, promoting and protecting the rights of indigenous peoples over their TCEs.
139

 

On the other hand, the United Nations Declaration on the Rights of Indigenous Peoples of 

2007 provides basic international standards for the recognition and protection of indigenous 

peoples‟ rights, including their rights over TCEs.
140

 Under Article 15(1), indigenous peoples 

have the right to have „their cultures, traditions, histories and aspirations… appropriately 

reflected in education and public information‟.
141

 Also, according to Article 15(2), countries 

should consult and cooperate with their indigenous peoples in order to combat prejudice and 
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discrimination and to develop tools which „promote tolerance, understanding and good 

relations among indigenous peoples and all other segments of society‟.
142

 

Furthermore, Article 31 guarantees the right of indigenous peoples to „maintain, control, 

protect and develop their… traditional cultural expressions‟ and „they also have the right to 

maintain, control, protect and develop their intellectual property over such… traditional 

cultural expressions‟.
143

 This Article recognises the collective intellectual property rights of 

indigenous peoples over their TCEs. Even though the United Nations Declaration on the 

Rights of Indigenous Peoples passed in the General Assembly with 143 countries voting in 

the affirmative (and four countries voting to oppose (Australia, Canada, New Zealand and 

United States) and 11 abstaining),
144

 it is still a non-binding declaration.
145

 However, all 

countries that voted against the adoption of the declaration have reversed their position, 

which means it virtually has universal support.
146

 

Notably, while the Model Provisions tried to protect TCEs from inappropriate exploitation 

through providing Model laws that could protect TCEs at a national level, the ILO 

Convention No.169 tried to provide international protection for TCEs through recognising 

the collective rights of indigenous peoples. However, the effectiveness of the ILO 

Convention No.169 is limited by the fact that it has not been widely ratified. Although the 

UN Declaration on Minorities focuses on the recognition and protection of the rights of 

individual minority members over their TCEs, it does not recognise the collective rights of a 

minority over its TCEs. In addition, the United Nations Declaration on the Rights of 

Indigenous Peoples recognise the collective rights of indigenous peoples over their TCEs, 

but it is non-binding declarations. 

In this regard, WIPO and UNESCO convened a discussion with the Group of Experts in the 

1970s and 1980s. Their aim was to provide international protection to TCEs through 

establishing a draft treaty based on the Model Provisions. However, their attempt was not 

successful due to a lack of information about the scope of protection and the mechanism of 

protection (discussed above). In 1997, WIPO and UNESCO organised a World Forum on 

the Protection of Folklore, held in Thailand. The Forum concluded that it is necessary to 

draft a new international agreement on the sui generis protection of TCEs, because the 

protection of TCEs under the copyright regime is not adequate. The participants also 
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confirmed a lack of information about the scope of protection and the mechanism of 

protection.
147

 To this end, WIPO, in 1998 and 1999, conducted nine Fact-Finding Missions 

(FFMs) on „The Intellectual Property Needs and Expectations of Traditional Knowledge 

Holders‟. The FFMs were conducted in 28 countries in the following regions: South Pacific, 

Southern and Eastern Africa, South Asia, North America, Central America, West Africa, the 

Arab countries, South America and the Caribbean.
148

 The main objectives of FFMs are to 

identify and explore the weaknesses of the intellectual property systems regarding the 

protection of traditional knowledge, including indigenous TCEs; and to protect, use, control, 

develop, preserve and revive indigenous culture by using intellectual property systems.
149

  

In addition, UNESCO and WIPO organised four regional consultations on the protection of 

TCEs in 1999. These regional consultations were held for African countries in South Africa, 

for Asian and Pacific countries in Vietnam, Arabic countries in Tunisia, and for Latin 

American and Caribbean countries in Ecuador. In these regional consultations, the TCEs‟ 

custodians (States, indigenous and traditional communities, intergovernmental and non-

governmental organisations) discussed their expectations and concerns about the protection 

of TCEs. These FFMs and regional consultations indicate a wide range of concerns and 

expectations, particularly in relation to the protection of TCEs.
150

  

These international efforts have tried to express the main concerns of the TCEs‟ custodians, 

such as their concern for having intellectual property protection to support economic 

development, and their concern for preventing inappropriate exploitation, as well as their 

concern for preventing outsiders from gaining exclusive intellectual property rights over 

their TCEs.
151

 To this end, WIPO has created an Intergovernmental Committee on 

Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore 

(discussed in the section 2.4).
152

 Also, UNESCO conventions such as the Convention for the 

Safeguarding of Intangible Cultural Heritage, and the Convention on the Protection and 

Promotion of the Diversity of Cultural Expressions were established in order to meet the 
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needs of the TCEs‟ custodians in regard to promoting and preserving TCEs (discussed in the 

next section).
153

 Notably, the role of UNESCO regarding the protection of TCEs is different 

from the role of WIPO. This is because while UNESCO emphasises safeguarding the TCEs 

through adopting measures such as documentation and preservation to ensure the viability 

of the TCEs, WIPO emphasises providing legal protection for TCEs through intellectual 

property laws.
154

 

2.3 The protection of TCEs under UNESCO 

In November 1945, the United Nations Educational, Scientific and Cultural Organization 

(UNESCO) was established. It was established with the objectives of contributing to global 

peace, sustainable development, the eradication of poverty and enhancing intercultural 

dialogue through science, education, culture, communication and information exchange. 

UNESCO is a specialised organisation belonging to the United Nations, with 195 members 

and 8 associate members.
155

 UNESCO has a huge influence on the international and 

national policies regarding the protection of cultural heritage and cultural diversity, 

including both tangible and intangible heritage of humanity (such as TCEs).
156  

In this regard, UNESCO‟s concern for protecting culture is not new on its agenda, because 

the constitution of UNESCO refers to the preservation of the „…integrity and fruitful 

diversity of the cultures‟ of the Member States of UNESCO.
157

 However, the gradual 

transformation of the international arena has influenced UNESCO‟s programs and forms of 

action regarding the protection of cultural diversity.
158

 For example, after World War II, 

UNESCO worked on promoting intercultural dialogue in order to achieve global peace;
159

 

and the emphasis of UNESCO‟s work on culture protection shifted to „culture and 

development‟ and „the protection of cultural heritage‟ in the 1970s and 1980s. This is 
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because the objective of the international community at that time was ensuring the 

promotion of cultural identity within the context of a global development strategy.
160

 For 

example, the understanding of UNESCO of the concept of culture changed after the 1982 

World Conference on Cultural Policies in Mexico. In this Conference, the concept of culture 

was redefined as: 

The whole complex of distinctive spiritual, material, intellectual and emotional features that 

characterize a society and social group. It includes not only the arts and letters, but also modes 

of life, the fundamental rights of the human being, value systems, traditions and beliefs.
161

 

In the 1990s, the protection of cultural diversity was a major focus of UNESCO‟s activities. 

Globalisation and its impacts on cultural diversity was one of the main reasons for this 

focus.
162

 In 2000, protection of the intangible heritage of humanity was one of the objectives 

of UNESCO. In the same year, the UNESCO Director General established the Proclamation 

of Masterpieces of the Oral and Intangible Heritage of Humanity, which was included in the 

2003 Intangible Heritage Convention.
163

 In addition, the UNESCO Director General 

identified the basic elements of a UNESCO declaration on cultural diversity under the 

request of the Executive Board of UNESCO in 2000. According to the Executive Board of 

UNESCO, the role of UNESCO needed to be strengthened in order to promote cultural 

diversity in the context of globalisation.
164

  

To this end, UNESCO adopted the UNESCO Universal Declaration on Cultural Diversity 

of 2001 (UDCD), the Convention for the Safeguarding of Intangible Cultural Heritage of 

2003, as well as the Convention on the Protection and Promotion of the Diversity of 

Cultural Expressions of 2005.
165

 Also, the 1989 UNESCO Recommendation on the 

Safeguarding of Traditional Culture and Folklore (1989 Recommendation) is an important 

step towards international protection of intangible cultural heritage.
166

 Therefore, the next 

section will discuss the 1989 Recommendation and the 2001 UDCD, and then UNESCO‟s 

conventions of 2003 and 2005. 
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2.3.1 The UNESCO Recommendation on the Safeguarding of Traditional 

Culture and Folklore of 1989 

In 1987, WIPO and UNESCO convened a committee of governmental experts in order 

continue the examination of folklore protection measures. In the same year, the Copyright 

Law Division of UNESCO convened a Special Committee of Technical and Legal Experts 

on the Safeguarding of Folklore. However, WIPO decided to end its participation in this 

meeting because, according to WIPO, the intellectual property aspects of the international 

protection of folklore expressions cannot be addressed by WIPO and UNESCO unless the 

preservation aspects of folklore are clarified by UNESCO.
167

  

Nevertheless, a representative from the Copyright Law Division of WIPO attended the 

meeting. The Special Committee suggested that the protection of folklore could be achieved 

by providing intellectual and technical assistance to the Member States. It also suggested 

that the General Conference should prepare an international instrument, preferably a 

Recommendation to Member States (as was suggested by the Group of Experts of 1985). In 

1988, the Special Committee drafted a Recommendation and submitted it to UNESCO in 

order to be distributed to its Members for their opinions and observations. In 1989, the 

Special Committee received a revised Recommendation for discussion. In the same year, the 

Special Committee submitted the draft Recommendation on the Safeguarding of Folklore to 

the General Conference for adoption.
168

 

The 1989 Recommendation defines certain general principles that should be considered 

when drafting any future treaty or instrument on the matter of protecting intangible cultural 

heritage (traditional culture and folklore).
169 For example, the 1989 Recommendation refers 

to the importance of folklore expressions to the economic, cultural and political life of 

peoples, as well as their role in the history of peoples. Also, it recognises the need for 

safeguarding the cultural communities themselves as well as their intangible cultural 

heritage. The 1989 Recommendation acknowledges the challenges of new technologies and 

their possible impacts on the traditional life of peoples, and it underlines „the specific nature 

and importance of folklore as an integral part of cultural heritage and living culture‟.
170 In 

addition, it describes traditional culture and folklore as an aspect of „manifestations of 
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intellectual creativity‟ that deserve intellectual property protection, regardless of whether 

they are owned in an individual or communal way.
171

 These principles should help countries 

to develop national legislation and policies in order to protect and promote folklore 

expressions.
172

 

Furthermore, the 1989 Recommendation encouraged countries to develop a series of 

conservation strategies for traditional culture and folklore, such as documentation and 

recording. Also, it called countries to establish archival systems and folklore museums, as 

well as support for transmitting of traditions to the next generation.
173

 For example, 

UNESCO over the following years provided training courses and assisted the drafting of 

plans for the safeguarding, reviving and promotion of the intangible cultural heritage of the 

minorities, as well as organised a number of traditional cultural festivals. UNESCO also 

organised regional seminars on the implementation of the 1989 Recommendation.
174

 

However, scholars have criticised the 1989 Recommendation because of certain 

shortcomings.
175

  

For example, under the 1989 Recommendation, folklore is: 

…the totality of tradition-based creations of a cultural community, expressed by a group or 

individuals and recognized as reflecting the expectations of a community in so far as they 

reflect its cultural and social identity; its standards and values are transmitted orally, by 

imitation or by other means. Its forms are, among others, language, literature, music, dance, 

games, mythology, rituals, customs, handicrafts, architecture and other arts.
176

 

This definition, according to Bruce Batchelor, is an „outmoded definition‟ of folklore as 

„static‟ or „fixed‟. This is because it does not express the importance of individuals and the 

community in the creation and maintenance of folklore. Also, it focuses only on the 

intangible heritage products rather than the social, cultural and intellectual context of the 

products‟ creation. Further, it does not refer to indigenous peoples,
177

 and the use of the term 

„folklore‟ in the 1989 Recommendation was not acceptable in the view of developing 
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countries, because it was developed with European context and its use to describe the range 

of intangible cultural heritage is inappropriate.
178

  

 

Moreover, according to Ana Vrdoljak, the 1989 Recommendation focuses on safeguarding 

the interests of outsiders, such as scientific researchers and government officials, rather than 

focusing on the interests of people or persons who create folklore.
179

 This view is supported 

by Janet Blake, who argues that it focuses too much on the role of such third parties in the 

identification, dissemination and conservation of folklore at the expense of the role of 

people who create folklore. Even though these people who create TCEs (including 

indigenous peoples) have a significant role to play regarding the protection and promotion 

of TCEs, the 1989 Recommendation undervalues the significant interest of the indigenous 

creators in their TCEs.
180

 

 

In this regard, the 1989 Recommendation does not require third parties to get prior approval 

from the holders of TCEs in order to use or exploit TCEs. This could be because the role of 

UNESCO in this Recommendation is to protect TCEs through supporting the mainstream 

use of TCEs on a large scale in order to promote awareness of their value.
181

 Therefore, the 

holders of TCEs under the 1989 Recommendation are not able to choose who can use their 

TCEs as well as how their TCEs should be used.
182

 Further, there are sacred TCEs that are 

confidential by nature, and this secrecy is integral to their value. These sacred TCEs are not 

protected under the 1989 Recommendation, because the Recommendation assumes that all 

TCEs should be widely disseminated to foster awareness of their value.
183

 In addition, the 

Preamble of the 1989 Recommendation describes traditional culture and folklore as a „part 

of the universal heritage of humanity‟.
184

 This creates a „conceptual difficulty‟ in describing 

traditional culture and folklore as a „universal heritage‟,
185

 because TCEs are essential to the 

social and cultural identity of a specific people and distinguishes them from other 

identities.
186
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Therefore, 10 years after its adoption, the 1989 Recommendation was reassessed at the 

UNESCO and Smithsonian Institute Conference in 1999 (the Washington Conference). The 

delegates expressed the weaknesses of the 1989 Recommendation in regards to its 

definition, scope and approach to protecting intangible heritage.
187

 Thus, the conference 

submitted a draft resolution to the UNESCO General Conference, which called UNESCO to 

„undertake a study on the feasibility of adopting a new normative instrument on the 

safeguarding of traditional culture and folklore‟.
188

  

2.3.2 The UNESCO Universal Declaration on Cultural Diversity of 2001 

In 2001, UNESCO adopted the Universal Declaration on Cultural Diversity (UDCD), 

which is a non-binding instrument.
189

 It describes culture as a „set of distinctive spiritual, 

material, intellectual and emotional features of society or a social group, and that it 

encompasses, in addition to art and literature, lifestyles, ways of living together, value 

systems, traditions and beliefs‟.
190

 According to this definition, TCEs are a part of culture, 

and therefore, protecting diversity of cultural expressions is a part of protecting cultural 

diversity. The UDCD tried to help preserve and promote TCEs‟ diversity worldwide
191

 

through emphasising the cultural rights within the context of the human rights framework.
192

 

For example, according to Article 5 of the UDCD, „Cultural rights are an integral part of 

human rights, which are universal, indivisible and interdependent‟. Also, Article 5 refers to 

the cultural rights under the international human rights law, particularly to Article 27 of the 

UDHR and Article 15 of the ICESCR (discussed above).
193

 

Furthermore, the preamble of the UDCD refers to the existing UNESCO instruments that 

deal with cultural diversity and cultural rights, including the 1989 Recommendation. It 

affirms that promoting cultural diversity (including TCEs‟ diversity), tolerance and dialogue 

between cultures „are among the best guarantees of international peace and security‟.
194

 It 

also refers to the importance of spiritual, cultural and economic TCEs to „a society or a 
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social group‟.
195

 In this regard, under the UDCD, TCEs‟ diversity is integral to human rights 

law, because it involves a commitment to human rights for minorities who might be 

subjected to discrimination by the majority as a result of their TCEs.
196

 According to 

Articles 1 and 2 of the UDCD, people have the right to the free expression of their own and 

other groups‟ TCEs, as well as the right to participate in the cultural life of the society as a 

whole. In addition, „cultural diversity is as necessary for humankind as biodiversity is for 

nature‟.
197

 

In this regard, the aim of the UDCD was not to create new forms of human rights but to 

promote the existing cultural rights and explain the important cultural dimension of all 

human rights.
198

 The UDCD emphasises the close link between human rights and cultural 

diversity, and describes cultural diversity as „common heritage of the mankind‟,
199

 which 

makes its defence „an ethical imperative indissociable from respect for the dignity of the 

individual‟.
200

 Also, the UDCD is part of the foundation of the latter Convention on the 

Promotion and Protection of the Diversity of Cultural Expressions of 2005, and that is why 

there are similarities in spirit and wording between them.
201

 Therefore, the role of the 

UDCD is to protect human rights (including cultural rights) in order to guarantee the 

protection of cultural diversity, which is increasingly threatened by globalisation.
202

 

Hence, the description in the UDCD of culture including TCEs as „common heritage of the 

mankind‟ is criticised by scholars (as discussed above in the 1989 Recommendation which 

describes TCEs as part of the universal heritage of humanity). Also, according to Article 5 

of the UDCD, „the flourishing of creative diversity requires the full implementation of 

cultural rights‟, as defined in Article 27 of the UDHR and Article 15 of the ICESCR. In 

addition, such articles do not recognise the collective cultural rights (as discussed above). 

However, the UDCD has a considerable impact at the regional level. This is because several 

institutions have welcomed it and adopted similar declarations, such as the Organization of 

the Francophonie, and the Organization of Ibero-American States for Education, Science 
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and Culture (OEI).
203

 Thus, the UDCD is one of UNESCO‟s instruments used to promote 

and protect TCEs, which is followed by several instruments that focus on the importance of 

TCEs, cultural policy and cultural rights,
204

 such as the Convention for the Safeguarding of 

Intangible Cultural Heritage of 2003.
205

 

2.3.3 The Convention for the Safeguarding of Intangible Cultural Heritage of 

2003 

In 1999, the 1989 Recommendation was reassessed at the Washington Conference. The 

delegates at the conference requested UNESCO develop a new normative instrument on the 

safeguarding of traditional culture and folklore. Thus, UNESCO undertook a „preliminary 

study on the question of developing a new standard-setting instrument for the safeguarding 

of intangible cultural heritage‟.
206

 According to this study, a new standard-setting instrument 

was required to protect intangible cultural heritage. Drafting an Additional Protocol to the 

World Heritage Convention of 1972 (WHC) to protect intangible cultural heritage was an 

inapplicable option, as it would require the revision of the core parts of the Convention, 

particularly its definition of cultural heritage.
207

 In addition, the international instruments 

either in the field of cultural heritage or the field of intellectual property were insufficient to 

safeguard intangible cultural heritage. Therefore, UNESCO was required to develop a new 

instrument that could protect this intangible cultural heritage.
208

 

Furthermore, the study advised UNESCO to address the issue of safeguarding intangible 

cultural heritage through its mandate as an international organisation responsible for 

promoting and safeguarding cultures around the world, rather than limiting its mandate for 

promoting and safeguarding the intellectual and economic rights of their holders. At the 

same time, UNESCO was required to ensure respect of the customary rules of access in 

order to safeguard „the sacred character of certain sites associated with intangible heritage‟. 

The study advised UNESCO to address the issue of safeguarding the intangible cultural 

heritage from a wide cultural perspective rather than limiting it to the perspective of 

intellectual property.
209

 This could be because the task of protecting intangible cultural 

heritage through using the intellectual property rights approach is undertaken by WIPO, and 
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there is no need for UNESCO to duplicate such work. Also, the mandate of UNESCO does 

not extend to such areas.
210

  

In this regard, UNESCO developed two programs aimed at safeguarding intangible cultural 

heritage. The first program is the „Living Human Treasures‟ established in 1993. This 

program encourages Member States to create systems of „Living Human Treasures‟, which 

grants official recognition to the holders of intangible cultural heritage in order to encourage 

them to transmit their knowledge and skills to the next generation. According to UNESCO, 

„an effective way to safeguard Intangible Cultural Heritage sustainably is to ensure that the 

bearers of that heritage continue to transmit their knowledge and skills to younger 

generations‟.
211

 The second is the „Masterpieces of the Oral and Intangible Heritage of 

Humanity‟ established in 1998. It aims to raise the awareness of government and non-

government organisations, as well as local communities, about the value of their intangible 

cultural heritage and encourage them to identify, preserve and promote such heritage.
212

 To 

this end, UNESCO proclaimed a list of 19 masterpieces in 2001, and a list of 28 

masterpieces in 2003, as well as a list of 43 masterpieces in 2005.
213

 

Notably, in order to identify „oral and intangible heritage‟ in this program, UNESCO has 

used the definition of folklore given in the 1989 Recommendation, with the addition of the 

phrase „traditional forms of communication and information‟.
214

 However, one of the main 

criticisms of the 1989 Recommendation is its definition of „traditional culture and folklore‟, 

which is described as an „outmoded definition‟. In this regard, UNESCO tried to identify an 

appropriate definition, terminology and objectives of the new normative instrument in order 

to provide an effective international instrument. UNESCO conducted a survey on the 

definition of the terms related to intangible cultural heritage that were being used by other 

organisations.
215

 In Turin in 2001, a group of 16 experts from 15 countries discussed the 

outcomes of the survey and developed the definition and objectives of the new 
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Convention.
216

  In 2001, the study of UNESCO and the report of the Turin Round Table 

were discussed at the 161
st
 session of the Executive Board of UNESCO in Paris, which 

referred them to the General Conference in October 2001 in order to continue preparation 

for the new Convention.
217

  

At the General Conference, the delegates discussed the type of instrument and the 

timeframe of its development. The great majority of delegates expressed the urgent need for 

international protection for intangible cultural heritage. At the same time, some delegates 

stressed that the concept of intangible cultural heritage needs to be clarified further. The 

delegates also emphasised that UNESCO should avoid the duplication of work of other 

organisations on this matter. In addition, the delegates agreed that such an instrument should 

be an international convention.
218

 In 2002, UNESCO convened a meeting of the Committee 

of Experts on Intangible Cultural Heritage in order to draft an instrument for the protection 

of intangible cultural heritage.
219

 Thus, after several meetings in Paris, the Committee of 

Experts drafted an instrument that was submitted to the Director General at the end of 2002. 

The Director General submitted it to the Member States for review.
220

   

In 2003, the General Conference of UNESCO adopted the Convention for the Safeguarding 

of Intangible Cultural Heritage (the Convention of 2003). Its preamble refers to the existing 

international human rights law, and the 1989 Recommendation, as well as the UNESCO 

Universal Declaration on Cultural Diversity of 2001. The preamble emphasises the 

importance of the interrelation between „the intangible cultural heritage and the tangible 

cultural and natural heritage‟.
221

 Also, it acknowledges the negative impact of globalisation 

on intangible cultural diversity. At the same time, it recognises the significant role of the 

community (such as the indigenous community) regarding „the production, safeguarding, 
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maintenance and re-creation of the intangible cultural heritage', which helps to promote 

„cultural diversity and human creativity‟.
222

 

Under Article 2, „intangible cultural heritage‟ includes „the practices, representations, 

expressions, knowledge, skills – as well as the instruments, objects, artefacts and cultural 

spaces associated therewith – that communities, groups and, in some cases, individuals 

recognize as part of their cultural heritage‟.
223

 Also, this article emphasises the importance 

of promoting the protection of „intangible cultural heritage‟ at national and international 

levels as a result of internal and external factors. For example, one of the main internal 

factors is that intangible cultural heritage is integral to the social and cultural identity of the 

group, and external factors such as human rights and intercultural dialogue are essential for 

sustainable development and peace in the world.
224

 In this regard, the Convention of 2003 

protects intangible cultural heritage, as long as such heritage is maintained and developed 

by communities, groups or even individuals.
225

 

Notably, the Convention of 2003 uses the 1972 WHC as a source of inspiration to protect 

intangible cultural heritage. For example, while the WHC protects the natural and cultural 

heritage that has an exceptional value because it has an „outstanding universal value‟ for all 

humanity, the Convention of 2003 protects intangible cultural heritage because of its value 

as being representative of a certain community.
226 Therefore, the Convention of 2003 

emphasises the importance of cooperation at local, national and international levels in order 

to raise awareness of the importance of safeguarding such heritage.
227

 

In this regard, countries are required to ensure „the viability of the intangible cultural 

heritage‟ through „the identification, documentation, research, preservation, protection, 

promotion, enhancement, transmission, particularly through formal and non-formal 

education, as well as the revitalization of the various aspects of such heritage‟.
228

 Also, 

according to Article 11(b), States are required to seek to ensure „the participation of 

communities, groups and relevant non-governmental organisations‟ in such measures.
229

 

According to Article 33(2), all States have the right to accede to the convention, as well as 

self-governing groups within States in certain circumstances.
230

 

                                                           
222

 The Convention for the Safeguarding of Intangible Cultural Heritage, above n 4. 
223

 Ibid, art 2. 
224

 Ibid. 
225

 Ibid. 
226

 Noriko Aikawa, above n 209, 142-144. 
227

 The Convention for the Safeguarding of Intangible Cultural Heritage, above n 4, part IV. 
228

 Ibid, art 2(3). 
229

 Ibid, part IV, art 11. 
230

 The Convention for the Safeguarding of Intangible Cultural Heritage, above n 4, part IV, art 33(2). 



41 
 

What must be understood is that the aims of the Convention of 2003 are to protect and 

promote intangible cultural heritage through using safeguarding measures, which are 

inspired by the 1972 WHC and are in line with a human rights context. To this end, 

UNESCO focuses on promoting and safeguarding intangible cultural heritage through 

ensuring respect to existing human rights law, including the rights under Article 27 of the 

UDHR, Article 15(1) of the ICESCR and Article 27 of the ICCPR. However, this 

Convention of 2003 does not cover the intellectual rights and economic rights of 

communities over their intangible cultural heritage, including TCEs. Therefore, UNESCO 

adopted another convention in 2005 which tried to cover this side of the issue. 

2.3.4 The Convention on the Protection and Promotion of the Diversity of 

Cultural Expressions of 2005 

The Convention on the Protection and Promotion of the Diversity of Cultural Expressions 

of 2005 (the Convention of 2005) was adopted by UNESCO – 148 countries voted for the 

Convention and two countries opposed it (America and Israel).
231

 The Convention of 2005 

defines cultural diversity under Article 4(1) as referring „to the manifold ways in which the 

cultures of groups and societies find expression. These expressions are passed on within and 

among groups and societies‟.
232

 Also, it defines cultural expressions under Article 4(3) as 

„those expressions that result from the creativity of individuals, groups and societies, and 

that have cultural content‟.
233

 

The main objectives of the Convention of 2005 are the recognition of the cultural and 

economic value of TCEs, as well as the recognition of the sovereign right of States to adopt 

and implement cultural policies that could protect and promote cultural diversity of TCEs 

within their territory.
234 This is because TCEs (cultural activities, goods and services) 

represent the cultural and spiritual values that embody the community‟s identity. Thus, these 

cultural goods and services should not be treated as mere commodities or consumer 

goods.
235

 In this regard, Article 5(1) reaffirms the sovereign right of States to „formulate and 

implement their cultural policies and to adopt measures to protect and promote the diversity 
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of cultural expressions‟ within their territory.
236

 Under this article, the pursuit of the 

diversity of cultural expressions is a legitimate aim of governmental policy. Thus, countries 

have unlimited discretion to decide which measures or cultural policy could meet their 

goals.
237

 

However, the cultural policies and measures of the States should be „consistent with the 

provisions of this Convention‟.
238

 Also, under Article 2(1), the provisions of this 

Convention should not be invoked in order to infringe or limit the human rights that are 

guaranteed by the Universal Declaration of Human Rights and international law.
239

 Member 

States are required to cooperate with each other and with international organisations in order 

to protect the diversity of cultural expressions. Also, Member States are required to seek the 

participation of civil societies in order to achieve the objectives of this Convention.
240

 

The preamble of the Convention of 2005 refers to the importance of cultural diversity for 

the full implementation of human rights under international human rights law; it also 

recognises the role of cultural diversity in sustainable development and peace around the 

world. Further, the preamble recognises „the importance of intellectual property rights in 

sustaining‟ communities, groups and individuals who are involved in cultural creativity.
241

 It 

emphasises the importance of protecting TCEs from misappropriation and the challenges of 

globalisation. It acknowledges the role of cultural expression diversity including TCEs in 

encouraging individuals and people to share and express their ideas and values with 

others.
242

 Furthermore, the preamble emphasises the rights of „persons belonging to 

minorities and indigenous peoples‟ to „create, disseminate and distribute their traditional 

cultural expressions and to have access thereto, so as to benefit them for their own 

development‟.
243

 

In this regard, according to Article 7, countries are required to create an environment which 

encourages individuals and social communities to „create, produce, disseminate, distribute 

and have access to their own cultural expressions‟, with due respect to the special needs of 

women and certain groups, such as persons belonging to minorities and indigenous 
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peoples.
244

 To this end, according to Article 16, countries, particularly developing countries, 

could adopt cultural policy which includes preferential treatment for their artists.
245

 Also, 

under Article 18, the Convention of 2005 has established the International Fund for Cultural 

Diversity.
246

 Article 8 clearly calls for a system of protection for the cultural expressions 

that are „at risk of extinction, or under serious threat‟ on the territory of the State party. 

Also, it provides for the possibility of cooperation of State parties in line with the provisions 

of this Convention to protect and promote such cultural expressions.
247

 

Notably, international laws such as trade law, intellectual property law, development and 

environmental law had a significant influence on the Convention of 2005. This is because 

the Convention used terms such „cultural goods and services‟ and „expressions‟ to describe 

cultural expressions rather than using „cultural heritage‟. Also, certain provisions in the 

Convention of 2005 are derived from other international laws.
248

 For example, international 

trade law had influence on Article 17 pertaining to international cooperation, because it 

provides preferential treatment for developing countries.
249

 The influence of international 

environmental and development law is clear in Articles 13 and 14 regarding the cooperation 

and the integration of culture in sustainable development.
250

  

In conclusion, one of the main objectives of UNESCO is to promote peace and sustainable 

development through science, education, culture, communication, information exchange and 

intercultural dialogue. To this end, UNESCO tries to safeguard and promote tangible and 

intangible cultural heritage (which includes TCEs) through adopting recommendations, 

declarations and conventions. This is because culture, including TCEs, plays an important 

role in the promotion of peace and sustainable development, and also because of 

globalisation and its negative impact on the diversity of TCEs around the world. However, 

UNESCO‟s role in this issue was more about promoting and safeguarding TCEs rather than 

promoting and safeguarding intellectual and economic rights of peoples over their own 

TCEs. In this regard, the 1989 Recommendation, the UDCD and the Convention of 2003 

aim to promote and safeguard TCEs through documentation and recordation, rather than 

promote and safeguard the rights of their holders. They are also more promoting and 
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confirming the human cultural rights under international human rights law rather than 

creating new rights. 

On the other hand, the aim of the Convention of 2005 is to promote and safeguard TCEs and 

their own economic and intellectual values through emphasising the rights that are created 

in other areas of international law, as well as emphasising the cultural sovereign rights of 

the States. Under this Convention, States are allowed to adopt cultural policies and measures 

that would protect their own TCEs. These cultural policies and measures could employ 

human rights principles or intellectual property rights to promote and protect TCEs. 

Therefore, WIPO tried to promote and protect TCEs within an intellectual property context 

(discussed in the next section). 

2.4 The protection of TCEs under WIPO 

The World Intellectual Property Organization (WIPO) is an international organisation that 

was established by the United Nations in 1967 when the „Convention Establishing the 

World Intellectual Property Organization‟ was signed, and it entered into force in 1970. 

However, the current WIPO traces its origins to 1883 when the Paris Convention for the 

Protection of Industrial Property was adopted, and to 1886 when the Berne Convention for 

the Protection of Literary and Artistic Works was adopted. These conventions provided for 

the establishment of „International Bureaus‟ (one for industrial property, one for copyright). 

In 1893, the two bureaus united under several names, the most recent being the United 

International Bureaux for the Protection of Intellectual Property (BIRPI). In 1970, the 

BIRPI was replaced by the World Intellectual Property Organization.
251

 

WIPO is a specialised agency of the United Nations with 186 Member States. Its mission is 

to promote innovation and creativity for social, economic and cultural development in the 

world, through using a balanced and effective international intellectual property system.
252

 

WIPO explicitly recognises that TCEs play a significant role in the contribution of welfare-

sustainable development and cultural vitality for those communities; this is because TCEs 

are integral to the cultural heritage and cultural and social identities of their holders 

(indigenous peoples and local communities).
253

 Also, they have economic value that could 

provide livelihoods and ease poverty, as well as easing socioeconomic disadvantage for 
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their holders.
254

 Further, TCEs could serve as a source of inspiration for other 

inventors/creators to create new creations.
255

 Therefore, the protection of TCEs is one of 

WIPO‟s concerns, because it is related to „the promotion of creativity, enhanced cultural 

diversity and the preservation of cultural heritage‟ in the world.
256

 

In this regard, WIPO explored the field of TCEs in the 1970s and 1980s with UNESCO, and 

their works included the UNESCO/WIPO Model Provisions of 1982 (discussed above) and 

the Fact-Finding Missions on the „Intellectual Property Needs and Expectations of 

Traditional Knowledge Holders‟ conducted by WIPO in 1998/99 (discussed above). In 

2000, the Member States of WIPO established an Intergovernmental Committee on 

Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore (IGC). 

The IGC is a global forum for intellectual property issues, including the issue of protecting 

TCEs within the context of intellectual property.
257 All Member States of WIPO can 

participate in the IGC as members, while relevant governmental and non-governmental 

organisations can participate as observer members.
258

 The IGC met for the first time in April 

2001 followed by sessions in December 2001 and June 2002, and then in July 2003.
259

 The 

aim of the IGC is to develop an international legal effective instrument for the protection of 

TCEs through convening negotiations between Member States in this regard.
260

 

To this end, the IGC reviewed legal measures and policies for the protection of TCEs 

through examining the existing mechanisms for the protection of TCEs at national and 

regional levels. This study aimed to explore the ability of conventional or general IP 

regimes to protect TCEs, as well as the possibility of establishing new sui generis 

systems.
261

 In March 2004, the committee‟s Member States called the Secretariat of WIPO 

to prepare draft provisions of „an overview of policy objectives and core principles for 

protection of TCEs‟ at the sixth session. At its seventh session in November 2004, the draft 
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provisions were reviewed as a first draft, and it was open for further comments and 

suggestions.
262

 The IGC considered a revised draft which contains the provisions for the 

protection of expressions of folklore, including the objectives and general principles at its 

eighth session in 2005, ninth session in April 2006, and 10
th

 session in December 2006.
263

 

Therefore, WIPO developed Draft Provisions on Traditional Cultural Expressions (Draft 

Provisions) based on the work of the IGC in this regard.
264

 The work of the IGC was based 

on pre-existing forms of international IP protection of TCEs, including the UNESCO/WIPO 

Model Provisions of 1982.
265

The Draft Provisions have no official status and constitute an 

argumentative problem at the IGC. However, they illustrate possible international objectives 

and principles for the protection of TCEs from misappropriation and misuse. Indeed, the 

Draft Provisions are used as points of reference in discussions at national, regional and 

international levels about the protection of TCEs. For example, the Draft Provisions have 

been used by the African Regional Intellectual Property Organization (ARIPO), the African 

Intellectual Property Organisation (AIPO), countries in the Pacific region, the Association 

of Southeast Asian Nations (ASEAN) and countries in the Caribbean. The IGC reviewed 

and modified the Draft Provisions and then developed a Protection of Traditional Cultural 

expressions: Draft Articles in July 2014 (Draft Article). The Draft Article include the 

definition of TCEs and principles and objectives, such as the principle of „free, prior and 

informed consent‟ and the recognition of „the customary laws and practices of the 

communities‟.
266

 

In this regard, Article 1 of the Draft Articles defines TCEs as: 

The subject matter of [protection]/[this instrument] is traditional cultural expressions: 

(a) that are [created]/[generated], expressed and maintained, in a collective context, by  

indigenous [peoples] and local communities [or nations] [whether they are widely spread or 

not]; [and]/[or] 
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(b) that are [the unique product of] [directly] [linked with]/[distinctively associated with] the 

cultural [and]/[or] social identity and cultural heritage of indigenous [peoples] and local 

communities [or nations]; [and]/[or] 

(c) that are transmitted from generation to generation, whether consecutively or not; [and]/[or] 

(d) [that have been used for a term as has been determined by each [Member State]/ [Contracting 

Party] [but not less than 50 years]]; [and]/[or] 

(e) [that are the result of [creative intellectual activity]/[creative activity of the intellect]]; 

[and]/[or] 

(f) which are/may be dynamic and evolving].
267

 

 

According to the wording of Article 1, cultural expressions shall be protected as long as 

they are associated with the culture of an indigenous community. This article also 

recognises the collective ownership of TCEs by their community and, according to Article 

6, this protection shall be provided to the TCEs so long as they meet the criteria for 

protection under Article 1. In addition, the protection period of TCEs under Article 6 is for 

an unlimited time.
268

 According to Article 2, the beneficiaries from the protection of TCEs 

should be the holders of TCEs who develop, use and maintain TCEs (such as indigenous 

peoples, traditional or cultural communities).
269

 

Furthermore, according to Article 3, the economic and moral interests of the TCE holders 

should be safeguarded through using effective legal, administrative or policy measures. 

These economic and moral rights include but are not limited to their „exclusive and 

collective rights‟ authorize and prohibit the use and exploitation of TCEs by third party, and 

their right to „prevent the unauthorized disclosure, fixation‟ or other exploitation of secret 

TCEs, as well as their right to be recognised as a source of TCEs. Also, the article 

recognises their right to prevent unauthorised use and offensive use, and their right to be 

protected against any false or misleading uses of TCEs.
270

 

These rights could be exercised by the TCE holders or by an agency that will represent the 

holders of TCEs and act on their behalf. According to Article 4, a competent authority upon 

the request of the beneficiaries could act on their behalf within the extent authorised by 

them, and in line with their customary law, as well as in accordance with national law and 

international law. The competent authority will act on behalf of the TCE holders on rights 

such as granting licences to use TCEs, and monitoring uses of TCEs for the purpose of 

                                                           
267

The Protection of Traditional Cultural expressions: Draft Articles, 2014, above n 266, art 1. 
268

 Ibid, art 6. 
269

 Ibid, art 2. 
270

 Ibid, art 3. 



48 
 

ensuring fair and appropriate use. The competent authority also has the powers to receive 

both monetary and non-monetary entitlements accruing from the use of TCEs and then 

redistribute it to the TCEs holders. 
271

 What must be understood is that the competent 

authority will act within the extent authorised by the TCE holders and will consult with 

them.
272

 

Notably, as a general principle in the Draft Articles, the protection of TCEs is not subject to 

any formality,
273

 but a registration system is possible for TCEs that have a cultural or 

spiritual value.
274

 However, the protection should only apply when TCEs are used by 

outsiders or outside of their traditional and cultural context. This is because the customary 

use, transmission, exchange and development of TCEs by the beneficiaries within 

communities, in the customary context, should not be restricted by the protection of 

TCEs.
275

 

Therefore, the measures for the protection of TCEs should not apply to the use of TCEs for 

non-commercial purposes, such as using TCEs in archives, libraries, museums or cultural 

institutions for preservation, display, research, presentation and education. Nevertheless, 

secret TCEs should not be used without the free prior and informed consent of their holders, 

even for non-commercial purposes. This is because such use may destroy the spiritual and 

cultural values of the secret TCEs.
276

 In addition, the Draft Articles suggest that civil and 

criminal remedies should be applied for the protection of the economic and moral interests 

of the TCE holders.
277

 According to Article 10, the protection of TCEs under the Draft 

Articles should be in line with other international instruments regarding the protection of 

TCEs and should be complementary to each other.
278

 

In conclusion, WIPO has tried to protect TCEs from misappropriation and misuse through a 

legal system that acknowledges collective and individual rights over TCEs. The Draft 

Articles have recognised the collective and individual rights of indigenous peoples over 

their TCEs and provided protection to these rights for an unlimited period. What must be 

understood is that WIPO provided such protection to the rights of the TCE holders in order 

to promote and protect TCEs. This is because such protection would inspire the TCE 
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holders to promote their TCEs through encouraging them to use their TCEs without fear of 

having their TCEs arbitrarily utilised without their permission. Also, such intellectual 

property protection would encourage them to create new innovations. Therefore, WIPO‟s 

approach to protecting and promoting TCEs should be more effective than UNESCO‟s 

approach, because it is based on meeting the specific needs and expectations of the TCE 

holders. In this regard, even though the Draft Articles have no formal status, they have 

influence on numerous initiatives for the protection of TCEs at national and regional levels 

(discussed below). 

2.5 Conclusion 

TCEs have significant cultural, spiritual and economic values, particularly for their holders 

and for all mankind in general. TCEs are transmitted from generation to generation and 

owned in a collective way by the community. They are closely associated with the cultural 

and social identity of the community, and they could play a significant role in developing 

and promoting sustainable development and peace at national and international levels. 

Different international organisations with different perspectives have tried to protect TCEs, 

and each organisation has tried to protect TCEs within its mandate. For example, within an 

international human rights law context, everyone has a right to participate in his/her culture 

and to protect his/her moral and economic interests over his/her creativities, including 

TCEs. These rights are protected as an aspect of human rights, but they are granted to 

individuals rather than communities (in Articles 27 of the UDHR and 15(1) of the ICESCR). 

However, Article 27 of the ICCPR recognises the collective rights of indigenous peoples 

over their TCEs as an aspect of collective human rights. Further, the protection of TCEs 

under Article 15(4) of the Berne Convention is based on the principle of individual author 

rights.  

Each organisation discussed in this chapter has tried to protect TCEs through establishing 

mechanisms that are in line with its goals and objectives. Each mechanism has tried to 

emphasise the importance of striking a good balance between the interests of the community 

owning the TCEs (States) and the interests of the TCE holders owning their TCEs. For 

example, the primary focus of UNESCO‟s mechanisms is more about promoting and 

safeguarding TCEs rather than protecting and recognising the collective rights of the holders 

of TCEs over their TCEs, particularly their economic collective rights. According to 

UNESCO, TCEs should be protected because they are a part of the universal heritage of 

humanity. In this regard, in the 1989 Recommendation and the UDCD, TCEs should be 

protected through supporting the mainstream use of TCEs on a large scale in order to 
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promote awareness of their value. To this end, UNESCO conducted two programs – the 

„Living Human Treasures‟ in 1993 and the „Masterpieces of the Oral and Intangible 

Heritage of Humanity‟ in 1998. 

However, according to scholars such as Ana Vrdoljak and Janet Blake, describing TCEs as 

part of the universal heritage of humanity creates a „conceptual difficulty‟, because TCEs 

are essential to the social and cultural identity of a specific people and distinguishes them 

from other identities. Moreover, the Convention for the Safeguarding of Intangible Cultural 

Heritage does not cover the collective intellectual rights and economic rights of the TCE 

holders over their TCEs. As discussed above, protecting such rights would encourage the 

TCE holders to use and promote their TCEs, as well as encouraging them to create new 

innovations. Therefore, UNESCO adopted WIPO‟s mechanism on promoting and protecting 

TCEs in its Convention of 2005. This is because the Convention of 2005 is more about 

recognising and protecting the collective rights (economic and intellectual rights) of the 

holders of TCEs over their TCEs rather than simply promoting and safeguarding TCEs. 

Furthermore, the Convention of 2005 also recognises the sovereign right of States in the 

adoption and implementation of cultural policies that would protect TCEs within their 

territory and in line with the principles of international laws. 

Notably, the primary focus of WIPO‟s mechanism (the Draft Articles) is more about 

protecting TCEs within a legal context from misappropriation and misuse by third parties 

through protecting and recognising the intellectual and economic rights of the TCE holders. 

According to WIPO, protecting and recognising the collective IPRs of the TCE holders over 

their TCEs would encourage them to use and promote their TCEs, as well as create 

innovations. Therefore, the Draft Articles has influenced the intellectual property systems at 

national, regional and international levels but is still a non-binding instrument. Thus, 

countries follow different systems to protect their TCEs. While some countries try to protect 

their TCEs by using their current legal systems (particularly intellectual property laws), 

others establish sui generis systems (discussed in the next chapters). 
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3 The protection of TCEs under intellectual 

property laws 
3.1 Introduction 

Increasingly, over the past few decades, TCE holders have expressed the need for protection 

of their TCEs at national and international levels.
279

 The report from the WIPO Fact-Finding 

Mission of 1998/99 (FFM 1998/99), for instance, states that the major needs of the TCE 

holders stated during the consultations were: „having intellectual property protection to 

support economic development; to prevent inappropriate exploitation; and to prevent the 

gaining of intellectual property rights over indigenous materials by non-indigenous 

parties‟.
280

 These needs have arisen through growing evidence of misappropriation of TCEs 

by companies and other individuals, which was highlighted in chapter 1. Such forms of 

misappropriation of the TCEs could destroy the traditional societies or lead to significant 

parts of the cultural heritage of humanity becoming extinct.
281

 

Advanced technological processes and an increase in demand for primitive indigenous 

TCEs – including artworks, names, designs and signs, as well as architectural forms, 

performances, handicrafts and narratives – have had a huge influence on the commercial 

exploitation of indigenous peoples‟ TCEs.
282

 For example, in the last four decades, the 

demand for primitive indigenous TCEs has grown enormously.
283

 According to the „The 

Aboriginal Arts and Crafts Industry: Report of the Review Committee‟, the market value of 

the Australian Aboriginal art and craft industry was estimated to be AUD18.5 million 

dollars in 1988.
284

 In 1997, the market value of the indigenous arts and crafts industry was 
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estimated to be over AUD200 million, and by 2002, the value was estimated to be between 

AUD100 million and AUD300 million.
285

 

Furthermore, companies and individuals are using intellectual property laws to obtain 

exclusive rights over indigenous peoples‟ TCEs,
286

 without any reverence for local cultures 

or prior approval from indigenous communities.
287

 In many examples, where indigenous 

TCEs have been misappropriated by companies and others, the indigenous communities did 

not receive any economic benefits, and if they did, such benefits often were not as much as 

the companies received.
288

 In this regard, the TCE holders have used intellectual property 

laws (such as copyright laws and trade mark laws) to protect their TCEs from inappropriate 

use by others (companies and individuals) and have succeeded in some cases, despite the 

fact that these laws were not originally designed to protect TCEs.
289

 This chapter will 

examine the extent of the protection of TCEs from unauthorised use under certain 

intellectual property laws and whether such protection is adequate. To this end, the chapter 

will focus on the Australian and New Zealand experience, where indigenous peoples rely on 

the intellectual property systems to protect their TCEs.
290

 

3.2 Intellectual property and intellectual property rights 

Intellectual property (IP) refers to „creations of the mind, such as inventions; literary and 

artistic works; designs; and symbols, names and images used in commerce‟.
291

 IP is similar 

to real and personal property in many aspects. For example, IP is generally considered to be 

a valuable asset, and as such, can be bought, sold, licensed, exchanged or given away. 

However, the most salient difference between IP and other forms of property is that its 

nature is intangible, thus, it cannot generally be identified by its own physicality.
292

 

According to WIPO, IP is divided into two categories; the first category is copyright, 
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including literary and artistic works such as novels, poems, plays, films, music, drawings, 

paintings, performances and so on. The second category is industrial property, including 

patents for creations, trade marks, industrial designs and geographical indications.
293

 

The creators, or owners, of the IP have intellectual property rights (IPRs) over their IP. IPRs 

are broadly defined as „the legal rights which result from intellectual activity in the 

industrial, scientific, literary and artistic fields‟.
294

 The holders of the IPRs have the ability 

to prevent others (individuals and companies) from using and selling their IP without their 

authorisation.
295

 IPRs grant a right to the owner of the IP to exclude others from using this 

IP in certain ways, rather than a right to own or control all uses.
296

 Notably, the central 

objectives of IPRs are to support and encourage creators to develop new works and 

inventions – which could be concepts or ideas – by protecting their rights upon their 

distinctive inventions from misappropriation by others.
297

 Without IPRs, some knowledge-

holders such as writers, artists and creators would be unwilling to release any of their works 

to the general public. This is because they would be concerned that their creations would be 

subsequently stolen and claimed by others as their own work.
298

 

In this regard, IP laws play a significant role in protecting and recognising IPRs at both a 

national and international level.
299

 IP laws are divided into two categories – copyright law 

and industrial property laws. Each law has its own requirements which must be fulfilled in 

order to gain its protection. Requirements such as in copyright being original and in a 

material form, as well as owned by an identifiable owner
300

 are often not applicable to 

TCEs. This is because TCEs are often in the public domain and owned in a communal way, 

as well as transmitted from generation to generation orally.
301

 However, the TCE holders 

have tried to protect their TCEs through using intellectual property laws. For example, 

indigenous TCEs in both Australia and New Zealand have been the subject of 

misappropriation by companies and individuals for decades. Since at least the 1970s, there 

have been cases in Australia where indigenous TCEs were exploited and misappropriated by 
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companies and individuals. In these cases, indigenous artists have tried to protect their 

artworks through using a range of IP laws.
302

 Therefore, the next sections highlight some 

cases where indigenous peoples have used IP laws to protect their TCEs in both Australia 

and New Zealand. 

 

3.3 The protection of TCEs under copyright law 

Copyright is a form of legal protection provided by legislation to the authors of original 

literary, dramatic and artistic works such as novels, poems, plays, films, music, drawings, 

paintings and performances. Such works are under the protection of copyright law, 

regardless of whether they are published or unpublished works, provided they are fixed in a 

tangible or material form. Therefore, ideas, methods, concepts, principles, systems, 

discoveries, procedures, devices or names are not protected under copyright law. In general, 

copyright protection begins when the work is created, thus, there is no need for registration 

to obtain such protection.
303

 In addition, the main objectives of copyright law are to promote 

the development of culture (including TCEs), science and innovation, through protecting the 

rights of the authors/artists over their works and facilitating access to knowledge and 

entertainment for the public.
304

 

In this regard, the holders of copyrights can protect their original works from certain uses 

such as reproduction, adaptation, public performance and other forms of communication to 

the public. In addition, copyright law grants authors of original works certain moral rights, 

which could protect their works against any inappropriate or offensive use by others. 

Moreover, the authors have a right to authorise others to use their works on agreed terms.
305

 

However, the copyright protection under copyright law is for a limited time, usually for the 

life of the author plus a period of time after their death.
306

  

However, the literary and/or artistic work needs to fulfil the requirements of the Copyright 

Act 1968 (Cth) in order to obtain copyright protection. The requirements of the Copyright 

Act 1968 (Cth) are: the work must be original
307

 and must be in material form
308

 (tangible 
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forms, such as being written down or recorded), as well as having an identifiable author.
309

 

Therefore, these requirements of copyright protection are not suitable for all aspects of 

TCEs, because in most cases, TCEs are in the public domain and are owned in communal 

way, as well as being transmitted from generation to generation orally. 

Nevertheless, indigenous communities and indigenous artists have used the Copyright Act 

1968 (Cth) to protect their TCEs and have succeeded in some cases, despite the fact that this 

Act is not designed to protect TCEs.
310

 In these cases, the Australian federal judiciary has 

exposed some of the inherent inadequacies in the copyright protection of TCEs in cases 

such as Yumbulul v. Reserve Bank of Australia,
311

 Milpurrurru & Others v Indofurn Pty Ltd 

& Others,
312

 and Bulun Bulun v R & T Textiles.
313

  

3.3.1 Yumbulul v. Reserve Bank of Australia (1991) 21 IPR 481 

In 1988, „the Reserve Bank of Australia (RBA) issued a special Australian 10 dollar 

banknote to commemorate the first European settlement in Australia. The banknote 

incorporated elements of Aboriginal artworks, including the reproduction of a design of a 

Morning Star Pole made by Terry Yumbulul in 1986‟.
314

 Terry Yumbulul is an Aboriginal 

artist who began his career by producing paintings depicting traditional Aboriginal stories of 

his clan group (the Warimiri clan group) and his mother‟s clan (the Galpu clan). Mr 

Yumbulul is the second-eldest son of the Warimiri clan leader, and he has authority to paint 

certain sacred TCEs (totems). This authority was given to him by the elders of his clan as a 

result of being a son of the Warimiri clan leader and his knowledge about the TCEs‟ designs 

and their meaning.
315

  

The reproduction was based on a sub-licence of the copyright in the work, granted to the 

bank by the Aboriginal Artists Agency Ltd, which had an exclusive licence from the artist. 

However, Mr Yumbulul claimed that the granted licence was invalid as a result of 

unconscionable, deceptive or misleading conduct on the part of the Agency, and he had not 

understood the nature of the agreement. Therefore, he brought an action against the Agency 

and the RBA claiming that they infringed his copyright under the Copyright Act 1968 (Cth), 

because they had reproduced his artistic work (Morning Star Pole) on plastic banknotes 

without his permission. However, his action against the RBA was settled by a consent order 
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made earlier in these proceedings
316

 (even though the bank denied responsibility, it paid Mr 

Yumbulul AUD10,000 in an out-of-court settlement).
317

 Nevertheless, in the case against 

the Agency, the court held that there was no misleading, deceptive or unconscionable 

conduct on the part of the Agency, and therefore the licence was not granted by mistake. 

Thus, the court rejected Mr Yumbulul‟s claims, because he had understood the general 

nature of the license he was signing.
318

  

The Morning Star Pole is an Aboriginal traditional design which has significant spiritual and 

religious value to the Aboriginal community. According to Dr Ian Keen, an anthropologist 

from the Australian National University, there are religious rules that must be followed in 

making the Morning Star Pole.
319

 Also, according to Roy Marika, the senior male member 

of the Rirratjingu clan and one of the Aboriginal leaders:  

Objects such as the Morning Star Pole are only meant to be made in a sacred camp by men 

who have been properly taught the rules relating to their production. It is not right for such 

objects to be made by children, women or men who do not understand their meaning and 

power and who have not been given the right to make such things.
320

 

The Morning Star Poles can be made for ceremonial use or for public display in museums or 

other places. However, the creation of a pole for ceremonial use is done in secret in a men‟s 

ceremonial shelter. Moreover, each clan has its own design for the Morning Star Pole.
321

  

In 1985, Mr Yumbulul created five Morning Star Poles for public display, and they were 

sold to five museums; one of them was the Australian Museum in Sydney. These poles were 

created on commission from a company called Inada Holdings Pty Ltd. Mr Yumbulul also 

created other poles for ceremonial use, and these particular poles were not appropriate for 

public display. In 1986, he created another pole that was based upon a story told to him by 

his grandfather and other relatives on his mother‟s side (the Galpu clan). In the same year, 

this pole was sold to Inada Holdings Pty Ltd (which later changed to the Aboriginal Artists 

Agency Ltd) for about AUD500, without any restriction on its subsequent use. Subsequently 

the pole was displayed in an Australian museum. In this regard, according to Mr Yumbulul, 

the Australian Museum was an appropriate place for its display. This is because Mr 
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Yumbulul created and sold these poles to the museums in order to educate people about 

Aboriginal culture.
322

 

The Aboriginal Artists Agency Ltd is a company set up to market Aboriginal artworks. 

According to Anthony Wallis, Director of the Agency, „the business of the Aboriginal 

Artists Agency Ltd is essentially to act as a collecting society for Aboriginal artists. It 

acquires exclusive licence to their works, which it then sub-licences to commercial users‟.
323

 

In 1985, the RBA asked the Agency to assist its designers to find suitable artworks for use 

in the design of the Australian 10 dollar banknotes to commemorate the first European 

settlement in Australia. The Agency helped the bank by arranging a trip to Arnhem Land 

where the RBA designer could meet with Aboriginal artists. After the fieldwork, the RBA 

offered commissions to three Aboriginal artists (George Milpurrurru, Paddy Carroll 

Tjungurrayi and Banduk Marika) to provide elements of artworks that would be used on the 

banknote.
324

  

In 1987, the RBA contacted the Agency and asked them about the possibility of using a 

sculpture called „Morning Star Pole‟ in the design of the 10 dollar banknotes. This was 

because Mr Harry Williamson, who is a designer of the commemorative note, had seen the 

Morning Star Pole at an Australian museum and wanted to use it in the design; this pole was 

the one that Mr Yumbulul created in 1986. In 1987, the Agency contacted Mr Yumbulul, 

asking him to sign the exclusive licence agreement, which allowed the agency to issue sub-

licences to others. The artist was in financial difficulties and in need of money urgently, 

thus, after three weeks delay, this need for money overcame the reluctance to sign the 

licence agreement. Therefore, the Agency, in return, granted a sub-licence to the RBA to 

reproduce the artwork on the 10 dollar banknotes. In this regard, in 1987 a cheque for 

AUD1000 was sent to the Agency from the bank as a licence fee. In the same year, Mr 

Yumbulul received AUD850 as a royalty. Thus, the Morning Star Pole was reproduced on 

the Bicentennial 10 dollar banknote in 1988.
325

 

Notably, the judge of the Federal Court, Justice Robert French, stressed that the Morning 

Star Pole is an original work of Mr Yumbulul under the Copyright Act 1968 (Cth). 

Regardless of the fact that Mr Yumbulul used a story told to him by his relatives in creating 

the pole, the pole is an original artistic work of his.
326 The story that the artistic work was 
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based on was not under the protection of copyright law as a result of not meeting its 

requirements – the story was not fixed in a material form (such writing and recording), and 

copyright law does not protect the ideas and information unless being expressed in material 

form.
327

 Also, the story had no identifiable author, because it was owned in a communal 

way by the community (the Galpu clan) as a result of being transmitted through generations 

orally. Further, Mr Yumbulul used information (the story) available in the public domain 

(free of copyright) to create a new creation (the pole). „Public domain‟ refers to the 

materials of IP that are ineligible for individual private ownership, and thus members of the 

public are legally entitled to use it.
328

 Therefore, the pole was an original artistic work of Mr 

Yumbulul, and thus, he was assumed to have absolute rights over his artwork, including the 

right to authorise others to act on his behalf. Thus, the sub-license of copyright issued by the 

Aboriginal Artists Agency Ltd was legal. 

However, Mr Yumbulul also argued that the reproduction of his artwork on 17 million 

plastic banknotes breached Yolngu law.
329

 Yolngu law is a customary law of Aboriginal 

clans of Eastern Arnhem that organises and controls the rights within the clans, including 

IPRs. In addition, the clan is the owner of the paintings under Yolngu law,
330

 and therefore, 

the right to make the pole does not mean that the maker is its owner.
331

 This is because, 

„Paintings are part of the corpus of ritual knowledge, which includes the paintings, songs, 

dances, power names and sacred objects, that can be referred to as madayin („sacred law‟). 

Rights in madayin are distributed on precisely the same basis as rights in land‟.
332

 Thus, the 

owner of the pole under Yolngu law is the Galpu clan (the clan of Mr Yumbulul‟s mother). 

Furthermore, Yolngu law authorises the artist to create an object for sale to places such as 

museums in order to educate people about Aboriginal culture, but the artist‟s authority does 

not extend to authorising the reproduction of his/her artworks without prior consultation 

with the clan. Therefore, Mr Yumbulul himself did not have the authority to authorise the 
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reproduction of the pole on the banknotes, because in accordance with Yolngu law, the 

owner of the pole is the Galpu clan, not Mr Yumbulul and his clan.
333

  

However, the Agency‟s response was that Yolngu law was irrelevant, and the sub-licence to 

reproduce the work was issued as a result of an exclusive licence granted by Mr Yumbulul 

to the Agency in order to reproduce his work throughout the world. Although Mr Yumbulul 

had no authority under Yolngu law to enter into such a licence, the court dismissed Mr 

Yumbulul‟s claims. This is because Yolngu law was not recognised under Australian law.
334

  

The Morning Star Poles play „a central role in Aboriginal ceremonies commemorating the 

deaths of important persons, and in inter-clan relationships‟. Thus, the reproduction of the 

Morning Star Pole on the banknote without prior approval from the clan angered the 

Aboriginal community, because it represented an inappropriate use of TCEs. Such 

reproduction caused significant harm to the Aboriginal culture. Therefore, Mr Yumbulul 

came under considerable criticism from within his community as a result of this 

reproduction.
335

 This is because under Yolngu law, Mr Yumbulul was responsible for what 

happened, and he must set things right; otherwise, he may die as a result of such 

reproduction.
336

 

In this case, Justice Robert French acknowledged the shortcomings of copyright law in 

regard to the protection of TCEs, when he wrote that this case „demonstrates difficulties that 

arise in the interaction of traditional Aboriginal culture and the Australian legal system 

relating to the protection of copyright and the commercial exploitation of artistic works by 

Aboriginal people‟.
337

 Also, the court recognised the deficiency of copyright law in dealing 

with works „essentially communal in origin‟: 

It may also be that Australia‟s copyright law does not provide adequate recognition of 

Aboriginal community claims to regulate the reproduction and use of works which are 

essentially communal in origin. But to say this, is not to say that there has been established in 

the case, any cause of action.
338

 

Moreover, the court acknowledged the concerns of the Aboriginal community in regard to 

the rights to create and use works that are inspired from communal TCEs. It also 

emphasised the cultural commitments of artists towards their Aboriginal communities in 

                                                           
333

 Stephen Gray, above n 331, 46-47. 
334

 Greta Bird, above n 317, 115-117. 
335

 Yumbulul v Reserve Bank of Australia (1991) 21 IPR 481[21]. 
336

 Stephen Gray, above n 331, 46-47. 
337

 Yumbulul v Reserve Bank of Australia (1991) 21 IPR 481 [1]. 
338

 Ibid, [21]. 



60 
 

ensuring that their artworks would not be used or reproduced in an offensive way.
339

 

Therefore, the court suggested that the shortcomings of the copyright law should be 

addressed through law reform. Justice French wrote: „The question of statutory recognition 

of Aboriginal communal interests in the reproduction of sacred objects is a matter for 

consideration by law reformers and legislators‟.
340

 Despite this, the court failed to find a 

cause of action for communal harm in this case. Moreover, the judge concluded that the 

Aboriginal communities should see the reproduction of their religious symbols on the 

banknote as a „mark of high respect‟,
341

 which serves to highlight the general lack of 

understanding of Aboriginal culture and their law. 
342

 

3.3.2 Milpurrurru and Others v Indofurn Pty Ltd and Others (1994) 30 IPR 

209 

In 1988, Aboriginal artworks were reproduced in an education portfolio of Aboriginal 

artwork and calendars published by the Australian National Gallery and the Australian 

Information Service; the main objective of this was to educate people about the importance 

of Aboriginal culture. Also, in 1993, the Australian National Gallery reproduced Aboriginal 

artwork on the 85 cent Australian stamp to celebrate the International Year of the World‟s 

Indigenous People.  Each time the Aboriginal artworks were reproduced in publications, the 

Australian National Gallery and Australian Information Service obtained prior approval 

from Aboriginal artists.
343

 However, in 1995, when a Perth-based import company named 

Indofurn Pty Ltd imported carpets from Vietnam, the designs on the carpets were 

reproduced from publications of the Australian National Gallery and Australian Information 

Service without any prior approval and equitable sharing with the Aboriginal artists or the 

indigenous communities.
344

 

In 1992, when Indofurn started negotiations with the Aboriginal Arts Management 

Association (AAMA) (which became the National Indigenous Arts Advocacy Association 

(NIAAA)) in terms of prior approval and equitable sharing, the carpets had already been 

produced and imported into Australia.
345

 The initial shipments were made at the end of 1991 

and the beginning of 1992. Moreover, this negotiation was merely a letter sent in July 1992 

by Indofurn to an incorrect address of NIAAA. This letter included photos of the carpets 
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and contact details of the Aboriginal artists, as well as a cheque for AUD750.50 on account 

of royalty fees. NIAAA became aware of the carpets as a result of being contacted by a 

salesperson from a Sydney carpet store. The salesperson was asking whether the Aboriginal 

carpets for sale in the store were authentic. It was easy for the staff at NIAAA to identify the 

artworks on the carpets as reproduced images of artworks of several well-known Aboriginal 

artists, including George Milpurrurru, George Garrawun, Paddy Dhatangu, Fred 

Nanganaralil, Banduk Marika, Tim Leura Tjapaltjarri, Uta Uta Tjangala and Tim 

Payunka.
346

 

In November 1992, Indofurn sent a copy of the letter to the correct address of NIAAA, but 

the indigenous artists refused to give permission to Indofurn to reproduce their artworks on 

carpets, saying that it was an inappropriate use of their artworks. The artists also sought 

assistance from NIAAA in regard to the cessation of production, sale and advertising of the 

carpets. Indofurn tried to persuade the Aboriginal artists to give permission by offering them 

8 per cent of the AUD180 (manufacturing costs) per carpet when Indofurn was selling some 

of these carpets for over AUD4000 each. Indofurn could not obtain any permission from the 

Aboriginal artists to reproduce their artworks on carpets. This is because their artworks had 

cultural and religious significance to the Aboriginal communities, and their religious value 

would be destroyed if they were reproduced on carpets.
347

 Also, according to Aboriginal 

customary law, the right to create and use sacred paintings and artworks is controlled by the 

traditional owners (the senior members of the clans). Under Aboriginal law:  

If the permission has been given by the traditional owners to a particular artist to create a 

picture of the dreaming, and that artwork is later inappropriately used or reproduced by a third 

party, the artist is held responsible for the breach which has occurred, even if the artist had no 

control over, or knowledge of, what occurred.
348

 

Therefore, there are serious consequences for artists if their artworks are reproduced or used 

without prior approval from the traditional owners. For example, according to Banduk 

Marika (one of the artists in this case), the traditional belief was that, the artist may die as a 

result of inappropriate use of his/her artwork. Further, the punishment of misuse under 

Aboriginal law may include losing the right to paint such artworks, losing the right to 

participate in ceremonies, being outcast from the Aboriginal community, or being required 

to pay money.
349
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In April 1993, four applicants started an action against Indofurn in court, claiming that the 

company infringed their copyrights. The first three applicants were the Aboriginal artists 

who were alive when the infringement occurred (George Milpurrurru, Tim Payunka and 

Banduk Marika). The fourth applicant was the Public Trustee for the Northern Territory 

who was representing the Aboriginal artists who were deceased. In accordance with 

Aboriginal custom and out of respect for the deceased artists, the court agreed to use 

appropriate skin names during the trial instead of using the names of deceased artists (the 

skin names are Ngaritj, Gamarang, Wamut, Tjapaltjarri and Jangala).
350

 The court held that 

the reproduction of the artists‟ work on the carpets made and imported from overseas 

without prior approval from the artists was an infringement of copyright.
351

 According to 

Section 37 of the Copyright Act 1968, the importation and selling of material known to be 

likely to infringe copyright is prohibited.
352

 

In December 1994, the court required Indofurn to deliver up the unsold carpets to the 

applicants (artists and their representatives). Indofurn delivered to the applicants 366.59 

square metres of infringing carpets out of the 845.44 square metres imported from 

Vietnam.
353

 In addition, the Aboriginal artists dealt with these carpets in different ways. The 

first reaction of Banduk Marika (one of the artists), for instance, was to burn the carpets in a 

private ceremony. Nevertheless, one of the carpets has been displayed in the Buku-

Larrnggay Mulka Art Centre and Museum in order to serve as a reminder of the case and the 

importance of maintaining the integrity of the artwork.
354

  

Furthermore, the court ordered Indofurn to pay approximately AUD188,640 as 

compensation for the damages caused to the applicants by its imported carpets.
355

 Justice 

von Doussa awarded damages to the applicants in accordance with Section 116,
356

 Section 

115(2)
357

and Section 115(4)
358

 of the Copyright Act 1968 (Cth). According to Section 116 

of the Copyright Act, Indofurn (the infringer) must pay the applicants (owners of copyright) 

an amount representing the value of the infringing carpets as if the applicants had actually 

owned the carpets themselves and they had been stolen by Indofurn. In addition, the court 

agreed that the conversion damages should be assessed at an average amount of AUD190 
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per square metre – Indofurn sold 478.85 square metres of carpets, multiplied by AUD 190, 

equal to total damages of AUD 90,981.50.
359

  

Also, the court ordered Indofurn to pay AUD12,000 to the artists (AUD1500 to each artist 

including those who were deceased) as compensation for the diminution in value of the 

reputation of the artwork and its „freshness‟. The court‟s decision was based on Section 

115(2) of the Copyright Act. Under this section, compensation is usually granted for 

monetary loss caused by copyright infringement. Nevertheless, it provides compensation for 

anger and distress suffered by the artists and their communities because of the copyright 

infringement. In accordance with Section 115(4), the court ordered Indofurn to pay 

additional damages to the applicants because of flagrant infringement of their copyrights.
360

 

This is because the copyright infringement in this case was deliberate and calculated.
361

 In 

this regard, each carpet was affixed with a swing tag that read: 

These unique wall hangings and rugs have been designed by Aboriginal artists from areas 

throughout Australia. These artists are paid royalties on every carpet sold. Most of the designs 

used have significant meaning for the artist. Their art expresses the origins of life and the 

landscape. Aboriginal art has developed over thousands of years and is a very meaningful part 

of their social and cultural life ... As carpet weaving is not a tradition of the Aboriginal people, 

the rugs are produced in Vietnam where we can combine the artistic skills of the Aboriginal 

people with the weaving traditions of the Vietnamese... 

Therefore, the court awarded additional damages in the sum of AUD70,000, and this 

compensation was in the nature of exemplary damages and to reflect the harm suffered by 

the living applicants in their cultural environment. The judge decided that „the appropriate 

apportionment of damages between the applicants would be the sum of AUD15,000‟ to each 

living artist and „AUD5000 in respect of each of the estates of the deceased artists‟.
362

 The 

opinion of the judge was based on the fact that the Copyright Act provides a separate 

judgment in favour of each applicant, assessed according to the loss and damage which each 

suffered. Thus, the compensatory damages would vary from artist to artist.
363

 However, the 

court awarded damages to the applicants as a group, rather than as individuals. The court‟s 

judgment was based on Aboriginal law that would treat the artists in this case equally in 

order to share the fruits of the action with the TCE holders (their clans) equally.
364
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Justice von Doussa agreed that the „personal and cultural hurt‟ suffered by the Aboriginal 

artists and their communities should be compensated. Nevertheless, he noted that the 

copyright law compensations only extend to the „pirating of cultural heritage‟ if such 

pirating directly affects the copyright owner, not the community.
365

 Therefore, the 

significant harm felt by the Aboriginal community in having their religious paintings 

reproduced on the carpets could not be recognised by the court unless it affected the owner 

of the copyright. Thus, this case highlights yet again the difficulties in recognizing the 

specific forms of cultural and community harm under the existing law, such as the 

Copyright Act. 

Furthermore, Indofurn was required to pay interest, as well as additional compensation in 

the sum of AUD43,222 as a result of false representations made under Sections 52, 53(C) 

and 53(d) of the Trade Practices Act 1974. This is because the tags on the carpets misled 

consumers with a false suggestion that the Aboriginal artists had designed the carpets, and 

they were paid royalties on every carpet sold. It also suggested that weaving carpet is not a 

part of Aboriginal culture; otherwise the artists would have woven the carpets by 

themselves.
366

 

Even though the court did not recognise the concept of communal harm unless it affects the 

copyright owner, it recognised the culture-based harm and acknowledged the cultural 

sensitivity of using TCEs. The court also respected the Aboriginal custom of not using the 

names of deceased artists, and it awarded damages to the applicants as a group in order to 

enable them to share the compensation in a way that would meet their custom and law.
367

 

3.3.3 Bulun Bulun and Another v R & T Textiles Pty Ltd (1998) 41 IPR 513 

John Bulun Bulun is an Aboriginal artist who has authority to paint sacred artistic works. He 

was granted permission to paint such objects from the senior members of the Ganalbingu 

people – Ganalbingu is an Aboriginal clan in Arnhem Land in the Northern Territory, 

Australia. In 1978, he created an artistic work known as „Magpie Geese and Water Lilies at 

Waterhole‟, which was derived from the corpus of ritual knowledge of the Ganalbingu 

people. In addition, Mr Bulun Bulun was the legal owner of the artistic work within the 

meaning of copyright, because he created such work without assistance from any other 

person.
368
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However, a textile company (R & T Textiles Pty Ltd) reproduced Mr Bulun Bulun‟s artistic 

work on about 7600 metres of clothing fabric imported to Australia, and about 4231 metres 

of it were sold. In this regard, Mr Bulun Bulun and George Milpurrurru, who are senior 

members of the Ganalbingu people, brought an action against the textile company in 1996. 

Mr Bulun Bulun (the first applicant) claimed that the textile company infringed his 

copyright by reproducing his artistic work on the fabric (T-shirts) without his approval. Mr 

Milpurrurru (the second applicant) claimed on behalf of the Ganalbingu people that the 

Ganalbingu community was an equitable owner of the copyright, and therefore it is entitled 

to legal redress. This is because, according to Aboriginal customary law, the representatives 

of the Ganalbingu community have the right to „regulate and control the production and 

reproduction of the corpus of ritual knowledge‟, which the painting represented.
369

  

The company admitted the infringement of Mr Bulun Bulun‟s copyright and immediately 

withdrew the offending fabric from the market and consented to a final declaration that they 

had violated „Mr Bulun‟s legal title to the copyright in the artistic work and comprehensive 

permanent legal injunctions against future infringement‟.
370

 However, the company refused 

to admit that the Ganalbingu community was an equitable owner of the copyright in the 

artistic work. At this point, Mr Bulun Bulun concluded his involvement in the proceedings, 

while Mr Milpurrurru continued to pursue his claim in relation to the communal rights of 

the Ganalbingu people on the artistic works derived from Ganalbingu‟s TCEs. To this end, 

Mr Milpurrurru argued that the position of Mr Bulun Bulun was as fiduciary, in that he 

owned the copyright in trust for the Ganalbingu community, because according to 

Aboriginal customary law, the Ganalbingu community had the right to control the 

production and reproduction of his artistic works. Thus, Mr Bulun Bulun‟s permission to 

paint the artworks was based on trust and confidence in him that his work would be used 

and reproduced according to traditional custom.
371

  

Justice von Doussa dismissed the claim based on express trust, because there was no 

evidence of an intention of Mr Bulun Bulun to hold the artwork and copyright on an express 

trust. Nevertheless, there was a fiduciary relationship between Mr Bulun Bulun and the 

Ganalbingu people. This is because according to the laws and customs of the Ganalbingu 

people, Mr Bulun Bulun would not be able to paint such artworks without using spiritual 

knowledge in certain ways, and obtaining permission from senior members of the 

Ganalbingu people. In addition, such permission would not be granted unless the trust and 
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confidence exist between Mr Bulun Bulun and the Ganalbingu community, regarding the 

exploitation of his artworks in accordance with customary law.
372

 The fiduciary „exercise of 

the power or discretion can adversely affect the interests of the person to whom the duty is 

owed‟.
373

 

Justice von Doussa found that the obligations of Mr Bulun Bulun under this relationship are: 

exploiting his artistic works in accordance with customary law, and protecting his copyright 

by taking reasonable and appropriate action to remedy infringement of the copyright of the 

artworks. Thus, in accordance with the principles of equity, in cases where the owner of the 

copyright (Mr Bulun Bulun) has breached their obligations under the fiduciary relationship 

– for example, the failure of the copyright owner or their refusal to take appropriate action 

to enforce their copyright over such artworks – the Aboriginal community (Ganalbingu 

people) should be able to bring an action against the owner of the copyright into the court in 

order to enforce such obligations.
374

 Justice von Doussa stated that: 

In other circumstances if the copyright owner of an artistic work which embodies ritual 

knowledge of an Aboriginal clan is being used inappropriately, and the copyright owner fails 

or refuses to take appropriate action to enforce the copyright, the Australian legal system will 

permit remedial action through the courts by the clan.
375

 

Notably, the court dismissed the claim of Mr Milpurrurru, because Mr Bulun Bulun had 

successfully taken appropriate action against the company to obtain remedies in relation to 

the infringement, and therefore he fulfilled his obligations as a fiduciary. Significantly, the 

court recognised the fiduciary relationship between the artist and the Aboriginal community 

in order to enforce their communal rights of controlling the exploitation of their TCEs. This 

is because Mr Milpurrurru and the Ganalbingu people would have a right to bring action in 

their own names against the infringer and Mr Bulun Bulun, if Mr Bulun Bulun had failed to 

enforce his rights.
376

 

3.3.4 Conclusions regarding TCEs and copyright 

Indigenous artists in Australia have used copyright law to protect their TCEs from 

unauthorised use by companies and individuals. Despite the fact that copyright law has 

protected TCEs in some cases, copyright protection is not adequate. The copyright law has 

three requirements which must be satisfied in order to gain its protection – the work must be 
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original, it must be in a material form (such as written or recorded), and it must have an 

identifiable author. However, these requirements of copyright protection are not applicable 

to most elements of the TCEs. This is because most aspects of TCEs are usually transmitted 

orally from one generation to the next, and owned by the community in a communal way.
377

 

Furthermore, the period of protection under copyright law is for a limited time, and then the 

work (including religious artworks) falls into the public domain and anyone can use it.
378

 

The period of protection under the Copyright Act 1968 (Cth), for instance, is limited to the 

life of the author plus 70 years after his/her death.
379

 

In the Australian 10 dollar banknote case, for instance, Justice Robert French recognised the 

shortcomings of copyright law when he wrote: „Australia‟s copyright law does not provide 

adequate recognition of Aboriginal community claims to regulate the reproduction and use 

of works which are essentially communal in origin‟.
380

 Also, he suggested that the 

shortcomings of copyright law should be addressed by the law reform. In the second case 

(Indofurn), copyright law failed to provide adequate remedies for communal harm, because 

it does not protect the communal rights of the TCE holders. However, Justice von Doussa 

adopted a sensitive and flexible approach in this case, where he agreed to use Aboriginal 

customary law in order to fill the gap in copyright law. In the third case, the court found a 

fiduciary relationship between the artist and the Aboriginal community, which allowed the 

community to claim an action against the artist at court, in order to enforce their communal 

right of controlling the exploitation of their TCEs. Nevertheless, the protection provided 

under the Copyright Act still fails to adequately protect the communal interest in the 

artworks, because the artist is the owner of the copyright. This is because the court 

recognised the fiduciary relationship between the artist and the Aboriginal community, but it 

has not recognised the collective copyright of the Aboriginal community over their TCEs. 

Therefore, copyright law is not designed to protect TCEs in the first place but to protect 

individual works that meet its requirements. Thus, the success of the TCE holders in 

protecting their TCEs through using copyright law in some cases was based on two reasons. 

The first reason is that the misappropriations of TCEs in these cases were for artistic works 

of Aboriginal artists who still have valid copyright over their artwork. The second reason is 
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that the judges adopted sensitive and flexible approaches in order to offer some limited 

protection to TCEs.
381

 

3.4 The protection of TCEs under industrial property laws 

Indigenous peoples in both Australia and New Zealand have used industrial property laws, 

in particular trade mark law, the geographical indication law and the law of industrial 

design, to protect their TCEs from unauthorised use by companies and individuals. In this 

regard, indigenous peoples have used trade marks and geographical indications to 

distinguish their traditional goods (such as their production of handicrafts, artworks) from 

other goods in the market. Also, they use trade mark law to protect their symbols and signs 

(which are part of their TCEs) from unauthorised use, through registering their symbols and 

signs as trade marks owned by their community or members of their community.
382

 Further, 

indigenous peoples have used industrial design law to protect their designs from 

misappropriation by others through registering their traditional designs under their names.
383

 

There are requirements that must be fulfilled by the TCEs‟ elements in order to gain the 

protection of industrial property laws. However, it is difficult for the TCEs‟ elements to 

meet these requirements, and also, the legal protection under industrial property laws is 

provided for a limited time.
384

 In addition, these industrial property laws do not protect 

TCEs‟ elements unless they are registered.
385

 

3.4.1 The protection of TCEs under trade mark law 

A trade mark is „a sign used, or intended to be used, to distinguish goods or services dealt 

with or provided in the course of trade by a person from goods or services so dealt with or 

provided by any other person‟.
386

  In other words, a trade mark must be a sign; it must be 

distinctive (a sign should be capable of distinguishing the goods and services of one 

enterprise from other enterprises); and it must be used for trade or commercial purpose. In 

this regard, the Trade Marks Act 1995 (Cth) has not provided an exhaustive definition of 

what is a sign, but it includes „the following or any combination of the following, namely, 

any letter, word, name, signature, numeral, device, brand, heading, label, ticket, aspect of 

                                                           
381

 Christopher N Kendall and Sarah Meddin, „Accessorising Aboriginality: Heritage Piracy and the Failure of 

Intellectual Property Regimes to Safeguard Indigenous Culture‟ (2004) 16(1) Bond Law Review 166-185. 
382

 The World Intellectual Property Organization, above n 28, 9-19. 
383

 Terri Janke, above n 345, 71-81. 
384

 Dionyssia Kallinikou, above n 274. 
385

 The World Intellectual Property Organization (WIPO), Understanding Industrial Property (Geneva, 2005) 

3-20. 
386

 Trade Marks Act 1995 (Cth) s 17. See also Trade Marks Act 2002 (NZ) Interpretation (a sign could be a 

brand, colour, device, heading, label, letter, name, numeral, shape, signature, smell, sound, taste, ticket, or 

word; and any combination of signs). 



69 
 

packaging, shape, colour, sound or scent‟.
387

 Likewise, the Agreement on Trade-Related 

Aspects of Intellectual Property Rights (TRIPS) has not provided an exhaustive definition of 

what is a sign, but it includes „personal names, letters, numerals, figurative elements and 

combinations of colours as well as any combination of such signs‟.
388

 Thus, the subject 

matter of what can be „sign‟ is not limited to that referred to in the definition, which means a 

trade mark can be a sign that is not articulated in the definitions above.
389

 Therefore, the 

concept of a sign under trade mark law would most likely include some elements of the 

indigenous TCEs such as the cultural icons, signs, symbols and so on.
390

 However, the 

concept of a trade mark under trade mark law would not include all traditional signs and 

symbols because it would only include a sign if it is a distinctive sign and in use for trade or 

commercial purposes. 

In this regard, over the past few decades, indigenous and non-indigenous entities have 

increasingly used traditional words, signs and symbols in the area of trade (goods and 

services) as a result of a growing trend in „ethnicity‟. In New Zealand, for instance, Maori 

TCEs (text and imagery) have been extensively used in relation to various industries such as 

the toy industry, car industry and video game industry. In addition, there have been cases 

where the TCEs of indigenous peoples were used by third parties (individuals or companies) 

without prior approval or consultation with the indigenous community.
391

 Also, there are 

examples where indigenous TCEs have been registered by third parties as trade marks 

without consultation, prior informed consent or observance of customary law. For example, 

the word „Monaro‟ is the name of an Aboriginal tribe in Australia, and it has been used as a 

trade mark several times without consultation with the Monaro people.
392

 Thus, both 

indigenous and non-indigenous entities have used TCEs as registered and unregistered trade 

marks for their goods and services in order to distinguish their products in the market, as 

well as obtaining exclusive rights over the usages of these TCEs.
393

 

 Registered trade marks 
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A registered trade mark is a trade mark that has been successfully registered in the trade 

mark register. Such a trade mark is legally enforceable and gives the registered owner 

exclusive rights „to use the trade mark; and to authorise other persons to use the trade mark; 

in relation to the goods and/or services in respect of which the trade mark is registered‟. 

Also, the owner of the registered trade mark has the right to obtain relief if his/her trade 

marks‟ rights are infringed.
394

 In this regard, the registered trade mark is protected by the 

trade mark law, which is aimed to protect distinctive signs of certain products or services in 

order to distinguish them from other goods or services in the market.
395

 Therefore, the 

protection of the trade mark law is granted to the registered trade mark from the date of 

application for registration.
396

 The protection period under trade mark law is for a limited 

time (the period of protection varies from one country to another), but a trade mark can be 

re-registered indefinitely upon payment of the corresponding fees.
397

 

Therefore, indigenous peoples may register their TCEs as trade marks in order to remove 

them from the field of trade and business, and prevent them from being used by third 

parties.
398

 This is because the registration of the TCEs as trade marks allows indigenous 

peoples to obtain exclusive rights over their use. Indigenous peoples also may register their 

TCEs as trade marks to distinguish their products (their traditional goods and services) from 

other products in the market, which claim to be indigenous products or of indigenous 

ethnicity.
399

 However, as discussed above, not all aspect of the indigenous TCEs can satisfy 

the general definition of a trade mark. Therefore, the protection of the trade mark law will 

apply only to the elements of TCEs (names, signs, symbols and so on) which have satisfied 

the definition of a trade mark, where they have been registered as trade marks. 

Moreover, the ability of the indigenous peoples to protect their names, signs and symbols 

from inappropriate and deceptive use, as well as exclude third parties from obtaining 

exclusive rights over them, is dependent on their economic ability to engage with the trade 

mark registration system.
400

 This is because despite the fact that trade marks can be owned 

individually or collectively, which means indigenous peoples can either individually or 

collectively own trade mark rights, the process of gaining and keeping the registered trade 
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mark is costly.
401

 In this regard, indigenous peoples need to pay fees in order to have their 

names, signs and symbols registered as trade marks in the trade mark register.
402

 Also, the 

registered trade mark should be in trade use, otherwise it will be removed from the trade 

mark register for non-use.
403

 

From the discussion above, the ability of indigenous peoples to protect the ethnicity of their 

products and exclude others from obtaining exclusive rights over their TCEs is dependent 

on their economic ability to register their TCEs as registered trade marks. This is because 

the protection of the trade mark law is only granted to the specific elements of the TCEs 

which satisfy the definition of a trade mark, where they have been registered as trade marks. 

However, it would be costly to register all signs, symbols and names associated with 

indigenous peoples‟ TCEs.
404

 This is because indigenous peoples are required to register 

their TCEs for all classes of goods and services in order to prevent third parties from using 

their TCEs. However, the process of registering TCEs is costly and further requires the 

regular payment of renewal fees. A renewal fee is charged for every class of TCE registered 

and in every country where the registration is undertaken. In addition, the indigenous 

holders of TCEs are required to use the trade marks on their goods and services to prevent 

third parties from requesting the marks to be removed for non-use. For these reasons, many 

indigenous peoples, particularly in the art and craft industries, have used their TCEs as 

unregistered trade marks in order to obtain exclusive rights over them, as well as promote 

and distinguish their goods and services in the market.
405

 

 Unregistered trade marks 

As mentioned above, it is not necessary to register trade marks to obtain some right to 

them.
406

 Many countries have various systems which provide some form of protection for 

unregistered trade marks.
407

 In Australia, for instance, unregistered trade marks may be 

protected under the Competition and Consumer Act 2010 (Cth) (also known as the 

Australian Consumer Law)
408

 and by the Common Law of Passing Off. The aim of these 
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laws is to protect the reputation of a business (goods or services) from misrepresentation.
409

 

Therefore, the users of unregistered trade marks, including indigenous peoples, would be 

able to use these laws to stop or prevent others from using their unregistered trade marks. 

For example, under the Australian Consumer Law, indigenous peoples can stop or prevent 

others from using their TCEs, including their unregistered trade marks, in cases where such 

use would mislead the consumers. This is because Section 18 of the Australian Consumer 

Law states that „a person must not, in trade or commerce, engage in conduct that is 

misleading or deceptive or is likely to mislead or deceive‟.
410

 In this regard, Section 29 of 

the Australian Consumer Law states that: 

A person must not, in trade or commerce, in connection with the supply or possible supply of 

goods or services or in connection with the promotion by any means of the supply or use of 

goods or services: 

(a) make a false or misleading representation that goods are of a particular 

standard, quality, value, grade, composition, style or model or have had a 

particular history or particular previous use.
411

 

While, under the Common Law of Passing Off, indigenous peoples may obtain some rights 

over the use of their unregistered trade marks, and therefore, they could stop or prevent 

others from using their unregistered trade marks if they demonstrate that: 

 the goods or services have acquired a certain goodwill or reputation in the 

marketplace that distinguishes such goods or services from competitors; 

  a misrepresentation by the defendants to the public, either intentionally or 

unintentionally, leading or likely to lead the public to believe that the goods or 

services offered by the defendants are the goods or services of the claimant; 

 the plaintiff may suffer damages because of the misrepresentation.
412

 

Therefore, indigenous peoples can stop or prevent others from using their unregistered trade 

marks in cases where such use would mislead the consumers, and they have met these three 

requirements. However, protecting unregistered trade marks is not easy because it is 

difficult to meet these requirements, as well as being costly and requiring the identifications 

of misleading uses and bringing actions on a case-by-case basis.
413

 Also, the protection of 
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these laws is limited, because they only apply to misleading activities (including the use of 

unregistered trade marks of the indigenous peoples) in relation to trade and commerce.
414

 

 The ability of indigenous peoples to oppose the registrations of their TCEs as trade 

marks by third parties 

The ability of indigenous peoples within the trade mark law in opposing the registration of 

their names, signs and symbols as trade marks by third parties is limited. According to the 

Trade Marks Act 1995 (Cth), the Registrar of Trade Marks may refuse to register a sign as a 

trade mark as a result of not being distinctive, likely to deceive or cause confusion, 

scandalous or contrary to law.
415

 Therefore, the ability of indigenous peoples to prevent 

third parties from obtaining exclusive IPRs over their TCEs through registering such TCEs 

as trade marks is limited in three case scenarios. The first case scenario is where a trade 

mark is not capable of distinguish the goods and services of one enterprise from other 

enterprises (has not satisfied the definition of Trade Mark (discussed above).
416

 

The second case scenario where the indigenous peoples can oppose the registration of their 

TCEs as trade marks is if the registration of their TCEs as trade marks are likely to deceive 

or cause confusion to the consumers.
417

 This is because according to the Australian Trade 

Marks Act Section 43 (Cth), a trade mark must not be registered as a trade mark for a 

particular class of goods or services if its use as such in relation to those goods or services 

would be likely to deceive or cause confusion to the purchasers.
418

 In this regard, „a trade 

mark is taken to be deceptively similar to another trade mark if it so nearly resembles that 

other trade mark that it is likely to deceive or cause confusion‟.
419

 Therefore, indigenous 

peoples can only oppose the registration of their TCEs as trade marks in cases where these 

trade marks are similar to another registered or unregistered trade marks.
420

 Thus, 

indigenous peoples need to use most of their TCEs as trade marks (registered or 

unregistered trade marks) in order to be able to oppose the registration of their TCEs as 

trade marks by third parties on the ground of a deceptive use. However, as discussed above, 

registering and maintaining a trade mark is not a cheap process, and thus the ability of the 

indigenous peoples to oppose the registration of their TCEs as trade marks on the grounds of 

deceptive use is dependent on their economic ability. Also, it is not easy to use and protect 
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unregistered trade marks because it is difficult to meet the requirements of the Common 

Law of Passing Off and the Competition and Consumer Act 2010 (Cth), it is also costly and 

requires constant vigilance. 

The third case scenario is where indigenous peoples can oppose the registration of a trade 

mark where it is scandalous or contrary to law.
421

 Therefore, indigenous peoples can oppose 

the registration of their TCEs as trade marks by third parties, where the registration of the 

trade marks is scandalous or contrary to law. However, the ability of indigenous peoples to 

challenge the culturally offensive trade marks (inappropriate trade marks) is dependent on 

the scope of the term „law‟ within the Trade Marks Act 1995 (Cth), and whether it includes 

indigenous customary laws or not.
422

 This is because a trade mark might be culturally 

offensive or inappropriate within the customary law of the indigenous peoples, but not 

scandalous or contrary to law within the trade mark law (the protection of TCEs against 

inappropriate use will be discussed further below). 

In accordance with the discussion above, the ability of indigenous peoples to use trade mark 

law in protecting their TCEs from inappropriate and deceptive uses under certain 

circumstances is no more than a matter of coincidence. This is because trade mark law is not 

designed to protect TCEs from such uses, because it does not protect TCEs from 

inappropriate and deceptive uses unless they are registered as trade marks, and where they 

are registered.
423

 

 The protection of TCEs from inappropriate use under the trade mark law (New 

Zealand case study) 

An example of trade mark law failing to protect TCEs from inappropriate use is the case 

where the Danish toy company Lego used Maori names to identify its new BIONICLE toys 

in 2001.
424

 Maori peoples are the indigenous peoples of New Zealand who speak a Te Reo 

(Maori Language).
425

 Lego used some Maori names that have religious significance to the 

Maori culture such as the name „tohunga‟ which in the Maori language means a spiritual 

healer or priest. In the offending game, Lego used the name ‘tohunga’ to describe a group of 

imaginary inhabitants of the island of Mata Nui, who are in the power of an evil spirit.
426

 In 
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this regard, some Maoris objected to the use of the name „tohunga‟ and claimed that such 

use was inappropriate use according to their cultural and religious beliefs (offensive use).
427

 

Therefore, a letter was sent by New Zealand lawyer, Maui Solomon, to Lego on behalf of 

the Maoris objecting to the use of the Maori words. In this letter, Mr Solomon said: 

It was an unauthorized use of traditional names and language, and it was an inappropriate 

use…there had been no consultation, no prior informed consent. And it's a trivialization, 

especially when you are using names like Tohunga (Maori for priest). So there are cultural 

and moral issues.
428

 

Initially, there was no response from Lego to the Maoris‟ request regarding the use of the 

names, including the name ‘tohunga’. This could have been because there was no legal 

recognition of the Maoris‟ rights to their language, which could have been used to support 

their objection at that time.
429

 After a while, the Lego Company sent a representative to New 

Zealand to meet with the Maori groups. After some negotiation between Maori 

representatives and Lego, the parties came into an agreement, under which Lego agreed to 

change the name of the inhabitants of the island of Mata Nui in the BIONICLE from 

„Tohunga‟ to „Matoran‟.
430

 Also, it agreed to stop using Maori words for new characters 

and pledge to develop a code of conduct for future use of TCEs elements.
431

 Notably, the 

success of Maori in protecting their TCEs from inappropriate use, in this case, was as a 

result of Lego's decision to meet and negotiate with Maori representatives rather than any 

legal principle.
432

 This is because, at that time, there was no legal recognition of the Maori‟s 

rights to their TCEs that could be used to support their objection. 

In 2002, the New Zealand Trade Marks Act 1953 (NZ) was replaced by the Trade Marks 

Act 2002 (NZ)
433

, and one of the stated purposes of the Trade Marks Act 2002 (NZ) is to 

„address Maori concerns relating to the registration of trade marks that contain a Maori sign, 

including imagery and text‟.
434

 To this end, under Trade Marks Act 2002, Maori peoples 

have the right to stop others from using their TCEs including words, symbols and imagery, 
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if such use is offensive to them. This is because, according to the New Zealand Trade Marks 

Act 2002 Section 17(1)C, the marks must not be registered if „the use or registration of 

which would, in the opinion of the Commissioner, be likely to offend a significant section of 

the community, including Maori‟.
435

 Therefore, the Act of 2002 established the Maori Trade 

Marks Advisory Committee to help the Commissioner determine whether the proposed use 

or registration of the trade mark is offensive to the Maori peoples or not by giving him/her 

advice.
436

 

According to Trade Marks Act 2002 (NZ) Section 178, the function of the committee is to 

advise the commissioner to determine whether the recording or use of the trade mark is 

offensive to the Maori people or not. In this case, the registration or use of any trade marks 

that are derived from a Maori sign can be challenged, if it is, or is likely to be, offensive to 

the Maori.
437

 In this regard, according to the Practice Guidelines of the Intellectual Property 

Office of New Zealand (IPONZ), all marks containing Maori signs, texts or imagery will be 

forwarded to the Maori Committee to determine whether the mark is likely to be offensive 

to Maori.
438

 Thus, under the Trade Marks Act 2002 (NZ), Maori people through the Maori 

Trade Marks Advisory Committee have the ability to challenge the registration of all marks 

contain their TCEs on the ground of being culturally offensive. Notably, the ability of 

Maoris to oppose the registration of culturally offensive trade marks under the new Law is a 

significant development in the protection of TCEs in New Zealand.
439

 

However, the Maori Trade Mark Advisory Committee provides limited protection to Maori 

cultural expressions. This is because this mechanism protects Maori TCEs from 

unauthorised use in New Zealand but does not protect Maori TCEs against unauthorised use 

overseas.
440

 Also, the main role of the Committee is to give advice to the Commissioner, but 

its advice is non-binding.
441

 The Committee also cannot protect TCEs of Maori peoples 

from offensive use in cases where the users do not seek to register trade marks.
442

 Moreover, 

third parties, including Maori peoples, are not able to oppose the culturally offensive trade 

marks that have become offensive after the time of their registrations, or were registered 
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before the Trade Marks Act 2002 (NZ) came into force. This is because the provisions under 

Section 17 do not apply retrospectively.
443

 In addition, Maori peoples, under this Act, would 

lose their control over trade marks derived from their TCEs in cases where third parties have 

already registered such trade marks, and the registration or use is not considered 

offensive.
444

 Also, in cases where the registration or use of trade marks is not considered 

offensive, third parties can use TCEs of Maori peoples without any need to consult or obtain 

a prior authorisation from the Maori community.
445

 

For example, the Trade Marks Act 2002 (NZ) was in force in 2003 when Sony released a 

PlayStation game called The Mark of Kri. In this game, Sony used TCEs of Maori peoples 

in featuring Rau, who is a warrior wearing a facial tattoo and carrying a taiaha, which is an 

ancient weapon of Maoris.
446

 Maori intellectual property campaigner Kingi Gilbert 

complained to Sony about its misappropriation and inappropriate use of Maori TCEs. 

Gilbert stated that Sony should not use Maori TCEs for commercial profit without prior 

approval or equitable sharing of benefits with the Maori community. He also argued Sony 

should compensate Maori peoples for its inappropriate use of their TCEs because the new 

game offended Maori peoples. Gilbert argued that The Mark of Kri portrayed Maoris in a 

negative manner to the international audience and linked them with stereotyped violence, 

through representing Rau the warrior wearing a facial tattoo and carrying a taiaha (ancient 

Maori weapon) as a violent barbarian; IGN Entertainment gaming magazine described Rau 

as being „like a brutal, blood-thirsty Conan character from New Zealand [that] has broken 

into a Disney film and gone wild‟.
447

 

In this regard, Sony‟s promotional websites described the game as „set in an ancient Maori-

inspired world of swords and sorcerers‟
448

, and promoted the game with the slogan „strip to 

the waist and cover yourself in Maori-esque tattoos, because after watching our gore 

drenched vid, barbarian chic will be all the rage‟.
449

 However, Sony argued that despite the 

fact that the game is somewhat Maori inspired, it is not intended to be directly Maori. 

According to Jell Marghart, the game‟s art designer, „the creators had tried to keep the 
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imagery ambiguous so it could not be specifically identified as Maori‟. For example, Rau 

has a tattoo on his chin which is against Maori tradition where women are the ones who 

traditionally wear a tattoo on their chin.
450

 Notably, Sony took different approach than Lego 

regarding the issue of using Maori TCEs, and therefore Sony did not meet with the Maori 

nor did it alter its game, and the matter was not taken further than written complaints.
451

 In 

this regard, intellectual property lawyer Maui Solomon said this game showed the lack of 

protection of TCEs in the public domain.
452

 Also, it showed the fact that Trade Marks Act 

2002 does not protect Maori TCEs against unauthorised use overseas. In accordance with 

the discussion above, the protection of TCEs under the New Zealand Trade Marks Act 2002 

(which is an advanced trade mark law) is not comprehensive enough, because it does not 

meet the needs and expectations of Maoris.
453

 

3.4.2 The protection of TCEs from deceptive uses under collective marks and 

certification marks 

Both certification and collective marks can be useful tools for indigenous peoples to 

promote and protect their TCEs. This is because such marks have the ability to denote 

common indigenous origin, as well as be collectively used by indigenous peoples.
454

 

Therefore, indigenous peoples can use certification and collective marks to distinguish their 

TCEs, and in the same time, to promote their art and artists nationally and internationally. 

However, the effectiveness of a certification and collective marks systems depends on how 

it is set up, implemented and policed. This is because a successful certification and 

collective marks system needs to obtain the support and trust of the participants.
455

 

A collective trade mark has been defined under the Trade Marks Act 1995 (Cth) as: 

…a sign used, or intended to be used, in relation to goods or services dealt with or provided in 

the course of trade by members of an association to distinguish those goods or services from 

goods or services so dealt with or provided by persons who are not members of the 

association.
456

 

Thus, a collective mark is like an ordinary trade mark aimed at distinguishing the goods or 

services marketed under the mark from other goods or services, without indicating that the 
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goods or services meet certain standards.
457

 Also, the scope and duration of protection under 

the collective mark, as well as the cost of its registration, are similar to those of an ordinary 

trade mark.
458

 However, the cost of registering a collective mark would be cheaper than the 

cost of registering an ordinary trade mark because such cost would be divided among the 

members of the association.
459

 

Furthermore, only the members of the association owner of a collective trade mark may use 

the collective trade mark. A member of the association owner of a collective trade mark 

does not have the right to prevent another member of the association from using the same 

collective trade mark, unless the use of the mark does not comply with any rules developed 

by the association to govern the use of the collective mark.
460

 In this regard, most 

jurisdictions require that applications for collective marks be accompanied by a copy of the 

regulations governing the use of their collective marks.
461

 Thus, there is no need for the 

owner association of a collective mark to provide standards which must be met by its 

members in order to be able to use the collective mark, unless the owner wishes to do so.
462

 

Therefore, indigenous associations can use the collective mark to distinguish the goods and 

services of their members from those of non-members
 
.
463

 

A certification trade mark is defined by section 169 of the Trade Marks Act 1995 as:  

…a sign used, or intended to be used, to distinguish goods or services: (a) dealt with or 

provided in the course of trade; and (b) certified by a person ( owner of the certification trade 

mark ), or by another person approved by that person, in relation to quality, accuracy or some 

other characteristic, including (in the case of goods) origin, material or mode of manufacture; 

from other goods or services dealt with or provided in the course of trade but not so 

certified.
464

 

A certification mark is a mark used to certify the nature or origin of the goods or services to 

which it has been applied. Thus, a certification mark may be used to certify the geographical 

origin, material, mode of manufacture of goods or performance of services, quality, 

accuracy, or other characteristics of the good or service. It may also be used to certify 

manufacture or provision of services by members of a union or other entity to certain 
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standards. Therefore, a certification mark is used to certify that the goods or services have 

met certain standards
 
.
465

 For example, the „Woolmark‟ logo is one of the most recognisable 

textile symbols in the world, and for most people it indicates that the goods are 100 per cent 

pure new wool.
466

 

In this regard, a certification mark is similar to an ordinary trade mark in that it can be 

owned by an individual or a group, and the owner of a certification mark has the right to 

authorise others to use it in relation to the related goods and services.
467

 However, the 

registered owner of a certification mark is required to provide operating rules and 

regulations which would identify what is being certified by the mark and the required 

standards.
468

 For example, the applicant must indicate who is authorised to use the mark and 

what the certified characteristics under the mark are, as well as the fees of its usage.
469

 Also, 

the use of a certification mark is controlled by its owner
470

, and it is the responsibility of its 

owner to ensure that the goods or services marketed under it are compliant with its 

standards.
471

 

Furthermore, anybody can use the certification mark as long as his/her products comply 

with standards defined by the proprietor of the certification mark. This is because the use of 

a certification mark is not limited to any membership, like the use of a collective mark.
472

 

However, the owner association of a collective mark may provide standards to be met 

before its members can use the mark. Thus, a collective mark can notify the public about 

certain characteristics of a good associated with it, and therefore, it can perform a 

certification function. In this regard, a collective mark may perform a certification function 

in a legal system where the registration of certification mark in not permitted.
473

 

Therefore, despite the fact that Trade mark law has certain shortcomings for TCEs, it has 

helped indigenous peoples to safeguard the authenticity and quality of their traditional 
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products at national and international levels. Indigenous peoples in both Australia and New 

Zealand have used collective marks and certification marks in protecting their TCEs against 

false and misleading claims of indigenous authenticity, and they use such marks in 

promoting their arts and crafts. Indigenous peoples also use collective and certification 

marks in maintaining the integrity of their TCEs.
474

 

 In Australia 

In 2000, the Australian National Indigenous Arts Advocacy Association (NIAAA) applied 

for registration of two certification marks „the Label of Authenticity‟ and „Collaboration 

Mark‟ (the Australian Indigenous Arts Certification System).
475

 The Label of Authenticity 

certification mark was used to indicate that the works were 100 per cent made by indigenous 

people. The Collaboration Mark was used to indicate that the work was a collaborative work 

between indigenous and non-indigenous persons, as well as notice for use by authorised 

retailers.
476

 The system aimed to help the consumers of indigenous-origin products identify 

the authentic products through using the certification mark on the authentic products. Thus, 

such a system in turn would encourage indigenous producers to produce further material. 

Also, it aimed to ensure a fair and equitable return to indigenous communities and artists for 

their cultural products. Moreover, the system aimed to promote and improve the awareness 

of the public nationally and internationally about indigenous culture and arts.
477

 However, 

the Label of Authenticity failed to gain wide support, especially among Aboriginal arts and 

crafts centres, which are the main producers of Aboriginal arts. The failure of NIAAA to 

gain such support was due to several reasons, including that it was not well promoted and 

was poorly managed at the federal level.
478

 

There was a lack of quality control in the system, and there were cases where non-

indigenous goods and services were marketed under the Label of Authenticity.
479

 Also, 

more than 75 per cent of indigenous artists who applied for the Label of Authenticity failed 

to support their applications with sufficient documentation.
480

 Moreover, indigenous artists, 

particularly those who were a part of regional art centres or organisations, did not feel that 
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they needed the NIAAA labels to indicate the „authenticity‟ of their artworks.
481

 In 2002, 

the system stopped operating as a result of financial problems. The NIAAA‟s annual federal 

funding of more than AUD500,000 ceased, as did payments from the Australia Council and 

the Aboriginal and Torres Strait Islander Commission (ATSIC). The Australia Council paid 

the NIAAA AUD1 million over three years, and ATSIC paid NIAAA more than AUD 1.2 

million over eight years. They halted their payments to NIAAA because they said that 

NIAAA had failed to be accountable.
482

 Thus, the national labelling system was never 

widely accepted or used by indigenous peoples. 

However, indigenous arts and crafts centres have increasingly used regional certification 

systems rather than the national certification system (the Label of Authenticity).
483

 Regional 

indigenous associations such as the Association of Northern Kimberley and Arnhem 

Aboriginal Artists (ANKAAA) and the Association of the Central Australian Aboriginal Art 

and Craft Centres (Desart) have developed regional labelling systems.
484

 Desart, for 

instance, is an indigenous association located in Alice Springs (Northern Territory, 

Australia), which represents 39 art centres.
485

 Desart is a non-profit organisation funded by 

the Aboriginal and Torres Strait Islander Commission. It was established in 1992 and is 

owned and managed by indigenous peoples in their communities. Desart aims to provide 

support services to the art centres in that region through supporting their goals for 

community development, cultural maintenance and economic growth. For example, Desart 

members represent approximately 3000 artists and play a significant role in assisting those 

artists with selling, promoting, collecting, documenting, exhibiting and marketing of their 

artworks.
486

 

In 2000, Desart registered a Desart certification mark to enhance the marketing of artistic 

works and to develop their licensing. It is used to certify the provenance, authenticity and 

quality of the artworks to which it is applied.
487

 In this regard, Desart art centre members 

have the authority to authorise their artists to use a Desart mark on their original artistic 

works, as well as on their licensed manufactured works.
488

 According to Desart, since the 
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registration of the Desart certification mark, the mark has been effective in advancing the 

reputation and status of Desart as a collective organisation representing the rights of 

artists.
489

 In addition, the Art Law Centre of Australia states that „the success of the Desart 

trade mark suggests that a regional approach may be appropriate to the Australian 

context‟.
490

 

 In New Zealand 

In New Zealand, indigenous peoples used a certification mark (Toi Iho™) that was inspired 

by the label of authenticity in Australia. The Maori Arts Board of the Arts Council of New 

Zealand Toi Aotearoa (Te Waka Toi) developed Toi Iho™ in 2002. The Arts Council of 

New Zealand Toi Aotearoa (Creative New Zealand) is an official institution which is 

responsible for the development of the arts in New Zealand. Toi Iho™, which means „the 

essence of creation‟, is a registered trade mark used for promoting and selling authentic, 

quality Maori arts and crafts.
491

 According to Creative New Zealand, there were four classes 

of Toi Iho™ marks. 

The „Toi Iho™ Maori Made‟ mark was used to indicate that the goods or services are 100 

per cent made/provided by artists who are of Maori descent. The „Toi Iho™ Mainly Maori‟ 

mark was used to indicate that the goods or services are mainly produced/performed by a 

group of artists, most of them of Maori descent. The „Toi Iho™ Maori Co-Production‟ mark 

was used to indicate that the goods or services are produced or performed collaboratively by 

Maori and non-Maori artists and businesses. The „Toi Iho™ Licensed Stockist‟ mark was 

used by art and craft retailers and galleries who stocked the work of licensed mark users.
492

 

However, the New Zealand Maori-made (Toi Iho™) system was discontinued by the 

government in 2009 because, according to Creative New Zealand (the registered owner of 

the mark), the Toi Iho™ certification mark had not achieved increased sales of Maori art by 

licensed artists or retailers.
493

 In this regard, a new organisation named Toi Iho Kaitiaki 

Incorporated (TIKI) was established to manage Toi Iho™. Since 2013, the Toi Iho 

Charitable Trust replaced TIKI in managing Toi Iho™. The Toi Iho Charitable Trust is „the 
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legal entity established to care for and manage Toi Iho™ on behalf of Maoris and approve 

Toi Iho™ creative works as genuinely Maori Made‟.
494

 

 Analysis 

In accordance with the discussion above, the ability of indigenous peoples to use trade mark 

law to obtain exclusive rights over their TCEs is dependent on their economic abilities to 

register their TCEs as trade marks. This is because trade mark law only protects TCEs from 

unauthorised use in cases where they are registered as trade marks, and where they are 

registered. In this regard, it would be costly to register all signs, symbols and names 

associated with indigenous peoples‟ TCEs, because maintaining and registering a trade 

mark is not a cheap process. For this reason, many indigenous handicrafts have used their 

TCEs as unregistered trade marks to distinguish their product in the marketplace, as well as 

exclude others from using such TCEs. 

Unregistered trade marks are not protected by trade mark law, but indigenous peoples can 

use other laws such as the Common Law of Passing off and the Australian Consumer Law 

to protect their unregistered trade marks from deceptive use. However, the ability of 

indigenous peoples to use those laws to protect their unregistered trade marks is limited, 

because not all unregistered trade marks meet the protection requirements of such laws, and 

it is not a cheap process. Moreover, the majority of TCEs‟ elements are in the public 

domain, and many of them have not been used as registered or unregistered trade marks. 

Therefore, any person can use such TCEs as a trade mark (registered or unregistered) to 

promote their good or service if its use as such is not a deceptive use. Thus, the protection of 

TCEs under such laws is not comprehensive enough. 

Nevertheless, indigenous peoples in both Australia and New Zealand have used collective 

and certification marks to protect and promote their arts and crafts. In this regard, collective 

and certification marks, like ordinary trade marks, must be applied to goods or/and services. 

Also, certification and collective marks can be used in a collective way, and can be used to 

indicate common indigenous origin. Moreover, the registered owner of the certification and 

collective mark has a right to exclude others from certain uses, but not a right to own or to 

control all uses. However, the effectiveness of a certification mark is dependent on the way 

it is set up, implemented and policed. Also, the registration of the certification mark and 

maintenance of its integrity requires resources. Certification and collective marks provide 

trade mark protection against unauthorised use of the products, but they do not stop third 
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parties from making fake cultural products without applying the certification and collective 

marks.
495

 

3.4.3 The protection of TCEs within geographical indications 

Geographical indications are signs „used on goods that have a specific geographical origin 

and possess qualities or a reputation due to that place of origin‟.
496

 Article 22(1) of the 

Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS), prescribes 

that geographical indications identify a good as „originating in the territory of a Member, or 

a region or locality in that territory, where a given quality, reputation or other characteristic 

of the good is essentially attributable to its geographic origin‟.
497

 Therefore, geographical 

indications indicate the name of the products, their geographic origins and their given 

quality, reputation or other characteristics which are essentially attributable to those 

geographical origins.
498

 In this regard, the name of the place of origin of the goods is the 

most common type of geographical indicator. Traditionally, the use of geographical 

indications has been associated with agricultural goods such as foodstuffs, wines and spirits. 

This is because the place of agricultural production is considered to have certain 

characteristics, such as climate and soil, which would have an influence on the quality of 

such products.
499

 

However, the use of geographical indications is not limited to agricultural products but also 

extends to other products, where the products have specific qualities as a result of human 

factors found in their places of origin. The manufacturing skills and traditions of the people 

of the product‟s place of origin would have an influence on the quality of such products. For 

example, in many countries the word „Switzerland‟ or „Swiss‟ is a geographical indication 

for products made in Switzerland, especially in the watch industry.
500 In this regard, many 

studies have suggested that geographical indications could be a useful tool for indigenous 

peoples in protecting their TCEs.
501

 For example, according to the WIPO Intergovernmental 

Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and 

Folklore, geographical indications could protect some aspects of TCEs if such aspects 
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qualify as „goods‟.
502

 TCEs can be tangible expressions in which traditional culture and 

knowledge are expressed. Therefore, tangible expressions such as production of arts and 

handicrafts may qualify as goods which could be protected by geographical indications.
503

 

These tangible expressions, however, must fulfil the requirements of geographical 

indications in order to gain their protection. There are three conditions for such protection. 

The first is that there should be a connection between the product and the region from which 

it comes. The second condition is that the qualities of the product should be derived from 

the place of origin. The third condition is that the mixture of location and characteristics 

may create some evocative value of a special place.
504

 In this regard, TCE products are 

generally associated with their place of origin, or to the certain traditional methods of 

production used in their place of origin. Also, they are often made from raw material from 

sustainable resources in their place of origin, and the value of TCE products is linked to the 

traditional knowledge of certain peoples who live in a particular region.
505

 Therefore, 

indigenous peoples, in cases where these requirements are met, can use the names of their 

TCE products‟ places of origin as geographical indications. 

Therefore, geographical indications may help indigenous peoples in improving the 

awareness of the public about their culture and the origin, quality and characteristics of their 

cultural products. Also, indigenous peoples may use geographical indications to protect their 

cultural products from misleading and deceptive trading practices, through preventing third 

parties from using their geographical indication. Thus, geographical indications may help 

indigenous peoples in promoting and controlling their cultural integrity,
506

 and would also 

allow consumers to identify authentic products.
507

 In addition, indigenous peoples may use 

their names, signs or symbols as geographical indications in order to prevent third parties 

from using then.
508

 

In this regard, the TRIPS Agreement, particularly Article 22(2), requires the WTO Members 

to provide protection for geographical indications against: 

(a)  the use of any means in the designation or presentation of a good that indicates or 

suggests that the good in question originates in a geographical area other than the true 
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place of origin in a manner which misleads the public as to the geographical origin of the 

good; 

(b) any use which constitutes an act of unfair competition within the meaning of Article 10bis 

of the Paris Convention (1967).
509

 

Also, under Article 22.3, the WTO Members may „refuse or invalidate the registration of 

trade marks which contain or consist of a geographical indication with respect to goods not 

originating in the territory indicated‟
510

, if such use of the indication would mislead the 

public.
511

 

Although these Articles establish the minimum standards of protection for geographical 

indications which must be provided to geographical indication within the WTO Member 

States‟ laws
512

, they do not prescribe how such geographical indications are to be 

protected.
513

 Therefore, countries use a variety of different legal mechanisms to provide the 

minimum protection for the geographical indications at the national and regional levels. In 

this regard, countries try to provide such protection for geographical indications through 

using either a sui generis system (will be discussed in chapter Four) or existing laws such as 

trade mark registration, passing off and consumer protection laws.
514

 Notably, these various 

systems are different from each other in terms of conditions of protection, entitlement to use 

and scope of protection.
515

 For example, in Australia, the Australian Grape and Wine 

Authority Act 2013 (Cth) governs the protection of geographical indications. According to 

the Australian Grape and Wine Authority Act 2013 Part I, Preliminary section 4: 

Geographical indication, in relation to wine goods, means an indication that identifies the 

goods as originating in a country, or in a region or locality in that country, where a given 

quality, reputation or other characteristic of the goods is essentially attributable to their 

geographical origin.
516

 

Under the Australian Grape and Wine Authority Act 2013, the protection of geographical 

indication extends with respect to wine only.
517

 For other products, including TCEs, must be 
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protected through the general trade mark law and passing off laws.
518

 In New Zealand, 

geographical indication can be protected through the Fair Trading Act 1986 (NZ)
519

, the 

passing off law and through trade mark law.
520

 Therefore, the protection of geographical 

indication within Australia and New Zealand only apply to geographical indications which 

are related to wine industry. This is because the TRIPS Agreement under Article 23 only 

requires the WTO Members, including Australia and New Zealand, to provide additional 

protection for geographical indications for wine and spirits.
521

  

Under Article 23, WTO Members are required to provide the legal means, for interested 

parties, to prevent use of geographical indications identifying wines and spirits when they 

do not originate in the place indicated by the geographical indications. This protection 

should be available „even where the true origin of the goods is indicated or the geographical 

indication is used in translation or accompanied by expressions such as “kind”, “type”, 

“style”, “imitation” or the like‟.
522

 In this regard, there was a proposal aimed at extending 

the protection of Article 23 – which is only available for geographical indications of wines 

and spirits – to include geographical indications of other products, including TCEs.
523

 To 

date, WTO Members remain divided on the issue of extending the scope of protection of the 

geographical indications under Article 23 to include the geographical indications of 

products other than wines and spirits.
524

 

 

3.4.4 The protection of TCEs under industrial design law 

Industrial design law is a part of intellectual property (IP) law which provides intellectual 

property rights (IPRs) over industrial design. The Australian Designs Act 2003 (Cth) Section 

5 states, „design in relation to a product, means the overall appearance of the product 

resulting from one or more visual‟.
525

 The protection of design law is for a limited time 
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(between five and 10 years)
526

 and then the design falls into the public domain and anyone 

can use it.
527

 Also, the protection of design law is not provided to the design unless it is 

registered, and the registration process requires fees and legal services. Moreover, there are 

requirements which must be satisfied in the design in order for it to be registered as an 

industrial design.
528

 

Designs are not registrable unless they are new and distinctive. The design is new if it is 

unknown or has not been previously used.
529

 Also, the design is new unless „it is identical to 

a design that forms part of the prior art base for the design‟.
530

 The design is distinctive if it 

is not substantially similar to other designs in the prior art base.
531

 Moreover, the design 

should be registered in relation to a product that is to be used in trade in order to be 

registered as an industrial design.
532

 The product is defined under Section 6 of the Designs 

Act as a thing that is „manufactured or handmade‟.
533

 Thus, design law would not protect 

indigenous designs unless they are commercially applied to products. Therefore, indigenous 

designs such as Wandjinas
534

 and other clan insignia may not be protected under design law 

because they are not registrable as a design as a result of not been commercially applied to a 

product.
535

 Furthermore, design law does not recognise the communal ownership of the 

design as belonging to a cultural group or groups.
536

 This law is not applicable to the 

indigenous designs such as didgeridoos and morning star poles that are a part of indigenous 

TCEs, as they are usually owned by the community in a collective way.
537

 

Therefore, the protection of traditional designs under design law is not adequate because it 

is for a limited time and only granted to a registered design. The registration process is not 

cheap and not all traditional designs can fulfil its requirements. This is because not all 

traditional designs are related to trade products. Also, TCEs are in the public domain as a 

result of being transmitted through generations, and therefore, they cannot satisfy the 

requirements of being a 'new' and a 'distinctive' within the context of the industrial design 

                                                           
526

 Ibid s 46. 
527

 Terri Janke and Peter Dawson, above n 392, 18-20. 
528

 Terri Janke and Robynne Quiggin, Background Paper on Indigenous Cultural and Intellectual Property 

and Customary Law (Law Reform Commission of Western Australia, 2005) 33-38. 
529

 Designs Act 2003 (Cth), s 15. 
530

 Ibid s 16(1). 
531

 Ibid s 16(2). 
532

 Ibid s 6. 
533

 Ibid. 
534

 Aboriginal Art Online, Wandjina Art from the Kimberley (18
th

 February 2016), 

<http://www.aboriginalartonline.com/regions/wandjina-art.php>. (Wandjina is „an ancient, powerful, 

mysterious and deeply spiritual symbol‟ which „represents the creator spirit for the Aboriginal people of the 

Kimberley region‟). 
535

 Terri Janke and Robynne Quiggin, above n 528. 
536

 Designs Act 2003 (Cth), s 13(1). 
537

 Terri Janke and Robynne Quiggin, above n 528. 



90 
 

law. Moreover, the industrial design law does not protect nor recognise the collective 

ownership of the indigenous communities over their traditional designs. In this regard, 

according to the Australian Law Reform Commission (ALRC), on the issue of protecting 

indigenous designs as part of the 1993 overall review of the Designs Act 1906:  

Existing copyright and design law is not adequately equipped to deal with the particular 

ownership rights which are recognised under Aboriginal customary law. In relation to a 

particular design, a select few Aborigines, because of their position in the community, may 

understand the cultural and spiritual significant of the design and have the right to „own‟ the 

design.
538

  

In 1995, the ALRC released its Final Report with a recommendation that the issue of 

protecting indigenous designs should be addressed with a broad-based approach rather than 

including them as part of the design law review.
539

 However, the Australian Designs Act 

2003 (Cth) did not provide any special protection for indigenous designs or cultural 

material. As a result, only some of the TCEs‟ aspects that meet the registration requirements 

would be protected under the new law.
540

 

3.4.5 Conclusion on the protection of TCEs under industrial property laws 

Industrial property laws such as trade mark, geographical indication and industrial design 

laws may provide some protection to the TCEs that meet their requirements, but their 

protection is not adequate. This is because the protection of these industrial property laws is 

for a limited time, and then the protected works, including TCEs, fall into the public 

domain, and anyone can use them. For example, the protection of trade mark law and 

geographical indication law is provided to TCEs as long as the distinctive link between the 

TCEs and the goods and services or place of origin is maintained. The protection of TCEs 

under industrial design laws is provided for five to 10 years, and then the design falls into 

the public domain and anyone can use it. Thus, the protection of industrial property laws is 

focused on commercial protection and exploitation of the products, and the protection of 

TCEs under these laws is limited. Also, the protection of industrial property laws is not 

granted to the TCE items unless they are registered, and they only provide protection to the 

TCEs that are linked with the goods or/and services. Trade Mark Law further requires use of 

the TCEs trade mark in the course of trade. In this regard, the process of registration and 

maintaining the registered trade marks, geographical indications and industrial designs 

within the industrial property laws are not cheap. Further, it is not clear who should be 
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responsible for seeking and maintaining such registrations. Moreover, the protection of 

TCEs under the industrial property laws is not comprehensive enough – industrial property 

laws would prevent third parties from using the indigenous registered trade mark, 

geographical indication and industrial design on their products and/or services without 

indigenous peoples‟ prior approval; however, such laws would not prevent third parties 

from producing fake TCEs products without applying the registered trade mark, 

geographical indication and industrial design on their products or/and services. Therefore, 

these industrial property laws are not designed to protect TCEs, and the success of 

indigenous peoples in protecting some aspects of their TCEs through these laws is no more 

than a matter of coincidence. 

3.5 Conclusion 

In the absence of an overarching protection regime for indigenous cultural expressions in 

both Australia and New Zealand, indigenous peoples have relied upon a range of intellectual 

property laws to protect their own cultural expressions against unauthorised use by others.
541

 

However, most aspects of intellectual property laws were not originally designed to protect 

the indigenous peoples‟ rights upon their own cultural expressions, and it would be a matter 

of chance if such laws could protect their rights in some instances. This is because there are 

some requirements that need to be fulfilled to obtain the protection of intellectual property 

laws, which often are not applicable to TCEs.
542

 In copyright law, for instance, the TCEs 

must be original and in a material form, as well as have an identifiable author, to be 

protected.
543

 The problem with the originality requirement is that cultural expressions are 

transmitted from generation to generation over a period of time and are owned in a 

collective way by the community.
544

 Also, the period of protection under copyright law is 

limited to the lifetime of the author and a period of time after his/her death; after this period, 

the artwork falls into the public domain and anyone can use it.
545

  

According to Terri Janke in her report „Our Culture: Our Future‟ (1998), there is a need for 

legislative intervention to protect and to recognise indigenous TCEs due to the gap in the 

current laws.
546

 Also, according to the Indigenous Higher Education Advisory Council, the 

right of indigenous peoples over their own cultural expressions are not adequately 
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recognised or protected in Australia, as well as their right to sharing the benefits of their 

use.
547

 Moreover, according to the Council for Aboriginal Reconciliation, the current 

intellectual property laws do not provide comprehensive protection to indigenous cultural 

expressions.
548

 This is because intellectual property rights are designed to protect individual 

rights rather than collective rights. TCEs are usually in the public domain as a result of 

being transmitted (usually verbally) from one generation to the next; also, TCEs are usually 

owned in a collective way by the community. The protection of intellectual property laws is 

provided to TCEs for a limited period (usually for the lifetime of the author/artist plus a 

limited time after his/her death), and after this period TCEs fall into the public domain and 

anyone can use them in an inappropriate way. In this regard, there are fundamental 

divergences between the aim and essence of intellectual property rights laws and the needs 

of indigenous peoples. Therefore, many countries have established new intellectual property 

systems (Sui Generis Systems) that recognise and protect the intellectual property rights of 

indigenous peoples over their TCEs (discussed further in the next chapter). 

 

 

 

 

 

4 The protection of TCEs under sui generis 

systems 
4.1 Introduction 

Several countries and regional organisations have established national and regional sui 

generis laws and measures to protect their TCEs.
549

 Sui generis is a Latin term meaning „of 

its own kind‟. In an intellectual property rights (IPRs) context, the term is used to describe a 

special form of protection regime outside the known framework.
550

 These laws and 
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measures provide a completely different kind of legal protection for TCEs and take into 

account the particular nature of TCEs and the needs of the TCE holders.
551

 

As discussed in Chapters 2 and 3, one of the limitations of TCE protection under intellectual 

property (IP) laws is the intergenerational and communal nature of TCEs. This is because 

TCEs are transmitted through generations and collectively owned by the community, while 

IP laws are designed to protect IPRs, which are largely individual rights and commercially 

focussed. According to WIPO, the main concerns of the TCE holders are:  

1. Having intellectual property rights over their TCEs in order to support their 

economic development; 

2. Preventing inappropriate exploitation of their TCEs; 

3. Preventing outsiders from gaining exclusive intellectual property rights over their 

TCEs.
552

 

In this regard, the protection of IP laws is only granted to TCEs that have met the 

requirements of such laws, and these requirements are not easy to fulfil. Also, IP laws 

provide a limited period of protection to the TCEs, and when this period has expired, the 

TCEs fall into the public domain for anyone to use them. 

A sui generis system is designed in a way that takes into account the nature of TCEs and 

needs of the TCE holders. Therefore, sui generis systems are special systems aimed at 

providing adequate protection to the TCEs through working in conjunction with existing 

IPRs or through replacing them.
553

 Many countries have created and implemented sui 

generis systems with respect to TCEs within their IP laws, particularly within copyright 

laws.
554

 In this regard, what makes copyright law, for instance, a sui generis system is the 

modification of some of its features in order to accommodate the special characteristics of 

TCEs and meet the needs of the TCE holders.
555

 This approach to protecting TCEs has been 

implemented at national and regional levels. At a national level, for instance, Tunisia 
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established and implemented a sui generis system within its Model Law on Copyright of 

1966.
556

 

Other countries have established stand-alone IP-like laws, which are special sui generis 

systems that address TCE issues predominantly, and some countries and regional 

organisations have developed these systems at national and regional levels. For example, 

Panama implemented a sui generis system in 2000 that is a stand-alone IP-like law to 

protect TCEs.
557

 Sui generis systems have been defined and implemented differently from 

one country to another. Thus, the provisions under sui generis systems differ from one 

system to another depending on the definitions adopted, authorisations required for 

commercial purposes, rights and remedies available, and the term of protection. Also, the 

influence of customary laws in the provisions of the sui generis systems differs from one 

system to another.
558

 

For these reasons, this chapter will discuss the protection of TCEs under sui generis systems 

from two different angles. The first discusses the protection of TCEs under the sui generis 

system within the existing IP laws. This section will focus on the Tunisian experience on the 

protection of TCEs at national and regional levels, because Tunisia was the first country in 

the world to develop a sui generis system within its Model Law on Copyright of 1966 in 

order to protect its TCEs.
559

 It will also focus on the protection of TCEs under the Bangui 

Agreement of 1977, which is a regional agreement governing IPRs in Africa. The second 

angle discusses the protection of TCEs under stand-alone sui generis systems. This section 

focuses on the Panama sui generis system at the national level, which is actually the first 

comprehensive legislation ever adopted that provides for the protection of TCEs.
560

 It will 

also focus on the protection of TCEs under stand-alone sui generis systems within regional 

instruments, such as the Pacific Model Law of 2002 and the Swakopmund Protocol of 2010. 

4.2 The protection of TCEs under sui generis systems within existing IP 

laws 

Many countries have tried to protect TCEs at national and regional levels through creating a 

sui generis system within their existing IP laws, particularly within copyright laws. These 

national and regional legislations in general are based on existing models such as WIPO and 

UNESCO Model Provisions, UNESCO Recommendations, Article 15(4) of the Berne 
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Convention, the Bangui Agreement and Tunis Model Law on Copyright for Developing 

Countries, or a combination of these.
561

 Such legislation provides protection to TCEs either 

through referring to the TCEs as a form of copyrighted work or by including specific 

provisions designed to protect TCEs.
562

 In this regard, the protection of TCEs under the sui 

generis system within existing IP laws will be discussed referring to national and regional 

legislation. 

4.2.1 The use of the sui generis system within existing IP laws to protect 

TCEs at the national level 

In 1966, Tunisia adopted Law No. 66-12 (the Law of 1966),
563

 which was the first national 

law in the world that provided sui generis protection to TCEs within copyright law.
564

 

Tunisia adopted the Law of 1966 in order to provide protection to TCEs against 

misappropriation, as well as to keep TCEs alive and ongoing through encouraging their 

lawful and contemporary uses. Thus, the Law of 1966 was aimed at protecting TCEs and 

avoiding their disappearance. TCEs are important in Tunisia, because they are considered to 

be a source of creativity and innovation.
565

 Also, Tunisia believes that TCEs have 

contributed to the social and economic development of the country. This rationale was 

reflected in a commentary by former President Ben Ali when he said: „[w]e have brought 

the preservation of our heritage and its revitalisation together to create a key factor for social 

progress and development, and a fundamental inspiration for cultural production‟.
566

  

According to Daphne Zografos‟ interview with Mr Mohamed Kheireddine Abdel Ali, the 

Managing Director of the Organisme Tunisien de Protection des Droits d’Auteurs (OTPDA) 

(Tunisian Body for the Protection of Authors‟ Rights): 

To protect Tunisia‟s cultural heritage does not mean to freeze it, for this cultural heritage 

should be able to be exploited, to develop and to evolve also. We inherited it, but this legacy 

should not be frozen. It is important that the memory of our cultural heritage be protected as it 

is, in its original form, but it is also important that we let it develop.
567
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Notably, the OTPDA is a copyright body which was established to replace the Societe des 

Auteurs et des Compositeurs de Tunisie (SODACT). SODACT was an organisation 

established in 1968 to safeguard the moral and economic interests of authors by the 

legislator.
568

 However, SODACT was replaced by OTPDA in 1994, when the legislator in 

Article 48 of Law No. 94-36 of 1994 (the Law of 1994), which replaced the Law of 1966, 

established the OTPDA, but the OTPDA only came into existence in 1999. One of the 

main reasons behind replacing SODACT is that SODACT did not fulfil its role on 

safeguarding the moral and economic interests of the authors effectively on the national or 

the international scene.
569

 

According to Article 48 of the Law of 1994, OTPDA is „public establishment of an 

industrial and commercial nature enjoying legal personality and financial autonomy‟.
570

 It 

also states that OTPDA should be under the authority and supervision of the Ministry 

responsible for Culture.
571

 In this regard, the authority and structure of the OTPDA were 

organised by Decree No. 96-2230 of 11 November 1996 (the Decree) establishing the 

Administrative and Financial Functioning Organization of the Tunisian Copyright 

Office.
572

 According to Articles 23 and 24 of the Decree, OTPDA would provide a social 

and cultural fund. It is made up of funds from various sources including income derived 

from the authorisation fees for the exploitation of TCEs, in pursuance of the provision of 

Article 7 of the Law of 1994.
573

 Thus, the OTPDA is in charge of the authorisation system 

for the exploitation of TCEs (further discussed below). In line with what Mr Mohamed 

Kheireddine Abdel Ali said above, the protection of TCEs in Tunisia operates at two 

levels. The first level is the material protection of TCEs, and the second level is the legal 

protection of TCEs.
574

  

A. The material protection of TCEs in Tunisia 

The material protection of TCEs is achieved through the processes of documentation and 

recording. The main objectives of these processes are to effectively protect TCEs from illicit 

exploitation and to safeguard the cultural identity of Tunisia, the historical continuity and 
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social community in a time of globalisation.
575

 In Tunisia, the Ministry for Culture, Youth 

and Leisure is responsible for the processes of documentation and conservation of TCEs 

through its various institutions. Institutions such as the Institut National du Patrimoine, the 

Center of Arab and Mediterranean Music „Ennejma Ezzahra‟ and the National Library have 

played a significant role in safeguarding and promoting TCEs in Tunisia. They carry out 

studies and research on Tunisia‟s TCEs, collect data and ensure the fixation of TCEs in 

order to control their exploitation.
576

 These institutions try to safeguard and promote TCEs 

within their authorities and specialties.  

The Institut National du Patrimoine is in charge of many things, including organising and 

performing excavation and maintaining an inventory of the archaeological and historical 

heritage of Tunisia. It is also responsible for collecting the traditional cultural heritage and 

popular arts and making an inventory of them, as well as displaying them to the public. In 

this regard, the Institut National du Patrimoine has played a significant role in the process 

of identifying and documenting Tunisian TCEs such as traditional Tunisian clothes and 

jewellery.
577

 

The Center of Arab and Mediterranean Music „Ennejma Ezzahra‟ is a public establishment 

founded in 1991 that enjoys legal personality and financial autonomy. The main function of 

the Center is to contribute to the protection of the musical heritage of Tunisia (works and 

musical instruments). In this regard, the Center is responsible for collecting, recording and 

managing the national sound archives. Its objectives are the documentation and 

conservation of expressions of traditional Arabic and Mediterranean music; the 

establishment of a database comprising an extensive and almost exhaustive set of recordings 

of traditional Tunisian music; the publication and making available of such music to the 

public; the publication of studies and research on traditional Tunisian, Arabic and 

Mediterranean music; and the organisation of concerts.
578
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The Bibliotheque Nationale (National Library) is responsible for collecting the written, 

printed, photocopied or otherwise recorded national cultural heritage and to ensure its 

restoration and conservation.
579

 

B. The legal protection of TCEs in Tunisia  

As mentioned above, Tunisia was the first country that established a sui generis system 

within its Law of 1966, which was replaced by the Law of 1994. Article 1 in both the Law 

of 1966 and the Law of 1994 provides a list of copyright-protected works which includes 

„works inspired by folklore‟.
580

 The list of works covered by copyright is not restrictive.
581

 

However, the list of protected works in Article 1 of the Law of 1994 includes various 

categories of works that can be classified into three categories: 

1. Works that are customarily covered by the definition of works eligible for copyright 

protection; 

2. Works associated with Tunisian tradition; 

3. Works resulting from the evolution of modern technology.
582

 

The second category – Works associated with Tunisian tradition – includes works such as 

„works inspired by folklore‟, together with „tapestries and articles of artistic handicraft, 

including both the drawings or models and the work itself‟.
583

 What must be understood is 

that Tunisia uses words such as „folklore‟ and „cultural/popular heritage‟ in describing 

TCEs. WIPO-UNESCO’s Fact-Finding Missions on Intellectual Property and Traditional 

Knowledge of the Arab countries, which was held in Tunisia in 1999, described „folklore‟ as 

having several characteristics: 

 it is passed on from generation to generation in unfixed forms; 

 it is a community-oriented creation in that its expression is regulated by local  

traditions, standards and expectations; 

 its expressions are often not attributable to individual authors;  
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 it is being continually utilised, developed and innovated by the communities in 

which it lives.
584

 

According to Article 7 of the Law of 1994, folklore is defined as „any artistic heritage 

bequeathed by preceding generations and bound up with customs and traditions and any 

aspect of folk creation such as folk stories, writings, music and dance‟.
585

 According to 

Daphne Zografos, this definition is a non-exhaustive definition and very broad, which 

leaves room for interpretation. She also states that: 

Tunisia‟s folklore consists mainly of traditional music, folk stories, writings, dances and 

handicrafts including carpets and tapestries, handcrafted and painted ceramics and pottery, 

wrought iron works, mouth-blown glass objects, as well as diversity of copper, leather and 

wood artisan works.
586

  

However, the Tunisian legislator used the words „works inspired by folklore‟ instead of 

„works of folklore‟ in the list of protected works in both laws. The rationale behind the use 

of the words „works inspired by folklore‟ has been interpreted in various ways by the 

commentators on these laws.
587

 Claude Joubert argued that the inclusion of „works inspired 

by folklore‟ in the list of protected works is no more than a way to „stress the desire of the 

African people to draw attention on the value of their traditional cultural patrimony‟.
588

 

Thus, the works that are protected under Article 1 are the works inspired by folklore, not 

works of folklore. According to Joubert, the legislator wanted to ensure that such works are 

protected as long as they meet the requirements, and to highlight the value of cultural 

heritage.
589

 Joubert said: 

If it includes an element of originality, the work patterned either on folklore, the copyright of 

which has more generally lapsed, or on a work, the copyright of which has not run out, must 

benefit by the statute of protection linked to copyright, as every arrangement or adaptation 

„lato sensu‟.
590

 

On the other hand, Nebila Mezghani, for instance, argued that the reference to „works 

inspired by folklore‟ should be understood as meaning works of folklore. According to her: 
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We fail to understand why the Tunisian legislator chose not to mention „works of folklore‟ as 

such. For it is Tunisian folklore itself that is the subject of protection, not works inspired by it. 

The latter works are of course protected, but in the same way as any derived work, namely as 

long as they embody an element of originality.
591

 

Daphne Zografos argued that the reference to „works inspired by folklore‟ should be 

understood as meaning works of folklore. According to her, this is a more logical 

perspective, especially with the existence of Article 7 of the Law of 1994, which 

specifically deals with folklore.
592

According to Article 7 of the Law of 1994: 

Folklore forms part of the national heritage and any transcription of folklore with a view to 

exploitation for profit shall require authorization from the Ministry responsible for culture 

against payment of a fee for the benefit of the welfare fund of the Copyright Protection 

Agency established pursuant to this Law. 

Authorization from the Ministry responsible for culture shall also be required for the 

production of works inspired by folklore for the full or partial assignment of copyright in a 

work inspired by folklore or for an exclusive license with respect to such work. 

Folklore within the meaning of this Law shall be any artistic heritage bequeathed by 

preceding generations and bound up with customs and traditions and any aspect of folk 

creation such as folk stories, writings, music and dance.
593

 

In this Article, „Folklore forms part of the national heritage‟ of Tunisia, which means that 

TCEs are in the public domain of the State, which is different from the broader public 

domain. In this regard, anyone can appropriate any works from the public domain, but no 

one can appropriate any works from the public domain of the State. This is because works 

that are in the public domain of the State belong to the collective memory of Tunisian 

people.
594

 This means that the government owns such works, and therefore, these works 

cannot be appropriated by individuals and are protected for an unlimited period.
595

 

However, what must be understood is that Article 7 provides unlimited protection to TCEs, 

but it does not recognise the collective right of indigenous and local communities over their 

own TCEs; it only recognises the right of the State over its own TCEs. Also, describing 

TCEs as a part of „universal/national heritage‟ creates a „conceptual difficulty‟,
596

 because 
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TCEs are essential to the social and cultural identity of a specific people and distinguishes 

them from other identities at national or international levels.
597

 

Moreover, Article 7 states that an authorisation from the department in charge of cultural 

affairs (the OTPDA) is required for the exploitation of the TCEs. In this regard, the Law of 

1966 allowed public national organisations such as Tunisian radio and television, or the 

Tunisian cinema industry, to use TCEs without any need for authorisation.
598

 However, such 

exception was not carried over into the Law of 1994.
599

 Therefore, no one may appropriate 

any works from national TCEs with a view to exploiting them for profit-making purposes, 

without authorisation from the OTPDA. Thus, even the holders of TCEs are required to get 

authorisation from the OTPDA in order to use their TCEs for commercial purposes. Further, 

what must be understood from the wording of Article 7 is that the direct or indirect fixation 

of TCEs with a view to non-commercial exploitation does not need authorisation from the 

OTPDA. According to Nebila Mezghani, „the text does not seem to oppose such fixation: 

the fixation of folklore by an individual, for his personal pleasure, or by a body, without 

gainful intent, is therefore permitted‟.
600

 Nevertheless, the protection of TCEs under this 

system is not comprehensive, because the non-commercial use of TCEs does not require an 

authorisation. Therefore, TCEs can be used by individuals or companies for non-

commercial purposes in a way which could be inappropriate or outside of their traditional or 

customary context. 

Furthermore, Article 7 of the Law of 1994 states that authorisation from OTPDA is required 

for the production of works inspired by folklore. It also requires an authorisation for the full 

or partial assignment of copyright in a work inspired by folklore, as well as for an exclusive 

licence with respect to such work.
601

 Whereas the Law of 1966 did not require an 

authorisation for the production of works inspired by folklore, but it required such 

authorisation for „total or partial assignment of copyright in a work inspired by folklore‟, or 

for the grant of an exclusive licence relating to a work inspired by folklore.
602

 Daphne 

Zografos stated that the adoption of such provisions in the Law of 1994 is an improvement 

to the Law of 1966. According to her, the requirement of prior authorisation for the 

production of works inspired by folklore is reasonable because folklore, which is the source 
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of the work, cannot be fixed for exploitation with gainful intent without such 

authorisation.
603

  

Also, Article 7 states that the OTPDA may impose a fee that has to be paid in return for 

authorisation to exploit the works of TCEs. Incidentally, according to Daphne Zografos‟ 

interview with the Managing Director of the OTPDA, the fee is set by OTPDA, and the 

usual fee is 20 dinars (about AUD12.50) per year. Also, such authorisation can be renewed 

every year and for an unlimited period of time through making the fee payment. The fee of 

20 dinars per year for using TCEs is not high. The Managing Director of the OTPDA, when 

interviewed by Daphne Zografos, said: „[w]e didn‟t want this fee to be too high, so that 

people would be able to access the works of folklore. This is a practical aspect of the 

system‟.
604

 He also said: 

The State does not intend to exploit the cultural heritage for its own profit. For this reason, it 

has decided to set up a system of authorization that allows the Ministry responsible for culture 

to decide, through a system of authorizations, which people are able to exploit the cultural 

heritage, as there is a minimum of knowledge and know-how that one must have in order to 

be allowed to exploit the Tunisian folklore.
605

 

Tunisian copyright law attempted to protect TCEs through recognising them as copyrighted 

works and providing a system of authorisation which would control their exploitation. 

However, the authorisation system is controlled by the OTPDA, which is working under the 

authority and supervision of the Ministry in charge of cultural affairs (the State). In this 

regard, what must be understood is that indigenous and local communities who are the TCE 

holders have no control over the use of their TCEs and the fees for such use. This is because 

the government is the one who decides who has the authorisation to use TCEs and how 

these fees should be collected, as well as in what manner they should be used. In addition, 

the interests of indigenous and local people in regard to the protection of TCEs and the fee 

would be different from the State‟s interests, as indigenous people‟s concerns are often not 

the government‟s priority.  

Moreover, the Law of 1994, specifically Article 51 which deals with the infringement of 

copyright, states that: 

Any person who infringes recognized copyright in any protected work as set out in Article 2 

of this Law shall be required to pay to the owner of such right damages of which the amount 
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shall be determined by the competent court. Infringement of copyright shall be deemed proven 

where the user of the work is unable to furnish the authorization referred to in Article 2 of this 

Law.
606

 

This implies that any person who infringes the recognised copyright in any protected works, 

including TCEs, is required to pay an indemnity to the owner of such rights. Therefore, any 

person who infringes Article 7, for example, by exploiting TCEs without an authorisation 

from the OTPDA, should be liable to pay damages to the owner of the copyright over the 

TCEs. Thus, it is presumed that the OTPDA will be the owner of the copyright in this case 

and will receive such indemnities instead of the local and indigenous communities.
607

 This 

is because under the Law of 1994 OTPDA is responsible for controlling the exploitation of 

TCEs, as well as protecting the state‟s IPRs over its TCEs. In addition, despite the fact that 

Tunisia is the first country to provide sui generis protection to TCEs within the copyright 

law, its experience in this field is still quite limited. This is because there is a lack of case 

law and a relatively modest amount of practical experience in the field of protecting TCEs. 

The Tunisian sui generis system was created in 1966, but the system only became fully 

practicable in 1999 when the OTPDA came into existence. Also, many cases where TCEs 

were exploited without authorisation from the OTPDA were settled out of court.
608

 This 

explains why there are so few case examples relating to the protection of TCEs in Tunisia. 

C. Conclusion 

Tunisia was the first country in the world to provide sui generis protection to TCEs. Its 

system is aimed at protecting and safeguarding TCEs through the process of recording and 

documentation of TCEs and providing an unlimited period of legal protection for TCEs. In 

this system, the State is the owner of the intellectual and economic rights over TCEs, and 

therefore, it controls the exploitation of TCEs through an authorisation system. Under this 

system, the State is also responsible for protecting TCEs from misappropriation. However, 

the Tunisian sui generis system does not recognise the collective intellectual and economic 

rights of the TCE holders over their TCEs. Therefore, the traditional and local communities 

have no control over the use of their TCEs, and they are even required to obtain 

authorisation from the State authority to exploit their own TCEs. Further, this system does 

not provide comprehensive protection for TCEs, because under this system, the non-

commercial use of TCEs does not require authorisation from the State authority. Thus, 

TCEs can be used by individuals or companies for non-commercial purposes in a way 
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which could be inappropriate or outside of their traditional or customary context. Also, the 

Tunisian sui generis system only provides protection to the TCEs within the country; it does 

not provide protection for their TCEs overseas. The inclusion of sui generis provisions 

within a national legislation on TCE protection is insufficient to ensure compliance 

overseas. Therefore, sui generis provisions need to be imposed into regional instruments in 

order to provide sui generis protection to TCEs in foreign countries.
609

 

 

4.2.2 The use of the sui generis system within existing IP laws to protect 

TCEs at the regional level 

Another way in which some countries and international organisations (such as WIPO and 

UNESCO) attempt to protect TCEs is through including sui generis provisions into regional 

IP instruments in order to harmonise the level of protection of TCEs between different 

countries. One of the mechanisms developed to protect TCEs, for example, is imposing sui 

generis provisions into Intellectual Property Model Laws that would be used as a guide for 

developing countries when drafting their national IP laws. For example, the Tunis Model 

Law on Copyright for Developing Countries was adopted in 1976 in order to assist 

developing countries with the drafting of their national copyright laws.
610

 Another method is 

imposing sui generis provisions into regional agreements in order to provide sui generis 

protection for TCEs within the territories of the contracting States, as well as harmonising 

the intellectual legal systems of such States.
611

 For example, the Bangui Agreement of 1977 

is a regional agreement which contains sui generis rules that provide for the protection of 

TCEs. This Agreement created the Organisation Africaine de la Propriété Intellectuelle 

(OAPI) (African Intellectual Property Organisation).
612

 The main objective of OAPI is to 

harmonise the intellectual legal systems within its Member States (further discussed 

below).
613

 

A. The protection of TCEs under Tunis Model Law on Copyright for Developing Countries 

As discussed, the first attempt to provide international protection for folklore elements 

(which is a part of TCEs) within IP rights was in 1967, when the Stockholm Revision 
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Conference adopted Article 15(4) of the Berne Convention. The adoption of Article 15(4) 

came just one year after the adoption of the Law of 1966 in Tunisia. The Law of 1966 and 

Article 15(4) of the Berne Convention recognised the right of the State to protect its TCE 

elements. Even though both of them recognised the State‟s right to protect TCEs, the basis 

for such recognition was different. In the Law of 1966, the right of the State to protect its 

TCEs was based on its right to protect any works that fall into the State public domain; 

whereas the right of the State to protect TCEs (mainly fairy-tale or mythology) under 

Article 15(4) of the Berne Convention was based on its right to protect the interests of its 

unknown author over his/her literature and artistic works. 

Moreover, the protection of the Law of 1966 was granted to TCEs that fell into the State 

public domain, and it was for an unlimited time, while the protection of TCEs under Article 

15(4) of the Berne Convention was for a limited period, and it was only granted to 

unpublished works where the identity of the author was unknown but his/her nationality 

could be identified. In addition, the Law of 1966 provided protection for most aspects of 

TCEs because they were already in the public domain (the State public domain), whereas 

Article 15(4) of the Berne Convention only provided protection to folklore elements (mainly 

fairy-tale or mythology) that were unpublished and owned by an individual unknown 

author.  

Furthermore, the Law of 1966 established a system of authorisation which was managed by 

the government in order to control the exploitation of TCEs, as well as provided a definition 

of TCEs. However, Article 15(4) of the Berne Convention assumed that folklore works 

could be copyright works which were, by definition, the work of an unknown author. 

Therefore, it treated folklore work as a special category of anonymous unpublished works. 

Also, Article 15(4) did not even mention the word folklore. Notably, despite the fact that 

both the Law of 1966 and Article 15(4) of the Berne Convention did not recognise the 

collective rights of the TCE holders over their TCEs, the Law of 1966 was more advanced 

than Article 15(4) of the Berne Convention in the field of protecting TCEs. Therefore, the 

Tunisian Government, with the assistance of WIPO and UNESCO, convened a Committee 

of Governmental Experts in 1976 in order to share its experiences in the field of protecting 

TCEs. 

In the same year, the Committee of Governmental Experts adopted the Tunis Model Law on 

Copyright for Developing Countries (the Tunis Model Law). The Tunis Model Law was 

intended to provide text of a model law to assist developing nations when drafting their 
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national copyright legislation.
614

 In this law, particularly Section 18, TCEs are defined as 

„all literary, artistic and scientific works created on national territory by authors presumed to 

be nationals of such countries or by ethnic communities, passed from generation to 

generation and constituting one of the basic elements of the traditional cultural heritage‟.
615

 

Under the Tunis Model Law, the works of TCEs are protected as any other creative 

works,
616

 except that their protection is „without limitation in time‟.
617

 It also provides 

protection to the works of TCEs against improper exploitation,
618

 and its protection is 

granted to the works of TCEs without any need of fixation in a material format.
619

  

Furthermore, the Tunis Model Law recognises the right of the State to control the 

exploitation of any work that falls into the State public domain, including TCEs. According 

to Section 17 of the Tunis Model Law, there should be a competent authority in charge of 

controlling the exploitation of TCEs and collecting the fees for such use. It states that the 

collected fees should be used for the following purposes:     

 „To promote institutions for the benefit of authors (and of performers), such as 

societies of authors, cooperatives, guilds, etc. 

 To protect and disseminate national folklore‟.
620

 

Further, just like the Law of 1966, Tunis Model Law provides an exception to the system of 

authorisation in favour of public entities. In this regard, Section 6 of the Tunis Model Law 

allows the public entity to use TCEs for non-commercial purposes without any need for 

authorisation from the competent authority.
621

 

However, just like the Law of 1966, the Tunis Model Law does not recognise the collective 

rights of the indigenous and local community over their TCEs, and the State is in charge of 

everything. Also, the Tunis Model Law protects a derivative work as an original work, 

including works derived from national TCEs. This means that it is possible for anyone to 

simply own pre-existing works such as TCEs through reworking them. For example, in 

cases where translation of folklore is allowed, any third party who might not be from the 

indigenous community could simply rework pre-existing work and then be the owner of that 
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work, instead of the indigenous community.
622

 Therefore, for such reasons, WIPO and 

UNESCO convened a Committee of Governmental Experts in 1978 to discuss the protection 

of TCEs. Its work resulted in the adoption of the UNESCO-WIPO Model Provisions of 

1982, which was discussed above in Chapter 2.
623

  

 

B. The protection of TCEs under the Bangui Agreement of 1977 

The Bangui Agreement is a regional agreement governing IPRs within the Member States of 

OAPI. OAPI is a regional organisation for IP created by the Bangui Agreement of 1977. 

However, the setting up of OAPI dates back to 1962, when the Libreville Agreement was 

signed by a number of francophone African countries.
624

 Under the Libreville Agreement, 

the African and Malagasy Patent Rights Authority (OAMPI for its French name, l’Office 

Africaine et Malgache de la Propriété Industrielle) was established.
625

 The competence of 

OAMPI was limited to industrial property, but when the Bangui Agreement was signed in 

1977, it broadened to include literary and artistic property. In this regard, all Member States 

of OAMPI signed the Bangui Agreement except Madagascar, which withdrew from 

OAMPI. Thus, the signatories of the Bangui Agreement set up OAPI, which replaced 

OAMPI.
626

 

To date, OAPI has 17 Member States mainly from French-speaking countries of Central and 

West Africa.
627

 In each Member State, OAPI serves as both the National Office of Industrial 

Property and the Central Agency for documentation and information regarding IP. Also, 

OAPI provides for its Member States‟ IP training and participates in their development of 

policies.
628

 In this regard, the Bangui Agreement of 1977 is the most important legal 

instrument of OAPI, because it introduced a uniform law on IP to its Member States. Such 

uniform law is aimed at harmonising the IP systems of OAPI‟s Member States.
629

 Under the 

Bangui Agreement, OAPI is responsible for implementing and applying a uniform system 
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for the protection of IPRs as well as the provisions of international agreements to which the 

Member States of OAPI have acceded.
630

   

Notably, the Bangui Agreement entered into force in 1982 and was revised in 1999.
631

 

Under this Agreement, particularly in its Annex VII (Literary and Artistic Property), there 

are sui generis provisions which were designed to provide protection to TCEs. These 

provisions can be found in Title I (Copyright and Related Rights) and Title II (Protection 

and Promotion of the Cultural Heritage). What must be understood is that the TCEs are 

protected under the Bangui Agreement as a result of either being copyright-protected works 

or a part of cultural heritage.  

Under the Title of Copyright and related rights of the Bangui Agreement, particularly Article 

2, the term „Expressions of Folklore‟ is used to define TCEs. Under this Article, TCEs are 

defined as: 

The production of characteristic elements of the traditional artistic heritage developed and 

perpetuated by a community or by individuals recognized as meeting the expectations of such 

community, and includes folk tales, folk poetry, folk songs and instrumental music, folk 

dancing and entertainments as also the artistic expressions of rites and productions of folk 

art.
632

 

Also, according to Article 5(xii) of the Bangui Agreement, TCEs and works inspired by 

them are regarded as „original‟ copyright works.
633

 In this respect, the translation, 

adaptation and other transformations of the work of the TCEs are protected as original 

copyright works.
634

 Therefore, the pre-existing works of TCEs can simply be owned by 

third parties through reworking them.  

Furthermore, TCEs under the Bangui Agreement are not required to be fixed on a material 

medium in order to be protected – Article 4(2) of the Bangui Agreement states that the 

protection should begin with the creation of the work, even if the work is not fixed on a 

material medium.
635

 What must be understood is that the Bangui Agreement treats TCEs as 

original copyright works. Therefore, TCEs need to meet the general requirements of 

copyright law such as originality and identifiable authors in order to be protected. 
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However, as discussed above, such requirements are not easy to meet because TCEs are 

usually in the public domain and transmitted through generations, as well as owned by the 

community in a collective way. 

Just like Tunisia Law, the Bangui Agreement includes provisions which deal with works 

that fall into the public domain. According to Article 59, works that have fallen into the 

public domain, including TCEs, should be „subject to the user entering into an undertaking 

to pay to the national collective rights administration body a relevant royalty‟.
636

 This 

Article introduces a system of royalty payments when using TCEs or works inspired by 

TCEs that have already been in the public domain. Such a system is administrated by a 

national collective rights administration body, which is a competent State agency. It also 

states that a part of the fees collected with respect to the exploitation of TCEs should be 

devoted to welfare and cultural purposes.
637

 Nevertheless, the holders of TCEs under this 

system would have no control over the use of their TCEs as well as the use of the collected 

fees.    

In addition, the competent State agency is responsible for the protection, exploitation and 

administration of the rights of authors of works and the rights of holders of related rights. 

Also, it is responsible for the defence of the authors‟ moral interests.
638

 In this regard, the 

Bangui Agreement allows the authors to be the first owners of the economic and moral 

rights over their works.
639

 However, the economic rights of authors over their works are 

protected for a limited time, usually for a lifetime plus 70 years after their death, but their 

moral rights are protected for an unlimited time.
640

 This means that in cases where the 

economic rights of the authors have expired, the competent State agency will be entitled to 

ensure compliance with moral rights.
641

 

Notably, the Bangui Agreement, under the Title of Copyright and Related Rights, provides 

specific provisions which deal with certain collaborative and collective works such as 

collective works,
642

 works of Joint Authorship,
643

 and anonymous works.
644

 For example, 

the Bangui Agreement allows the natural or legal person on whose initiative and under 
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whose responsibility the work has been created and who has published it under his/her name 

to be the first owner of the moral and economic rights in a collective work.
645

 However, this 

Title of the Bangui Agreement does not incorporate provisions dealing with needs specific 

to TCEs, such as recognising the collective ownership of the TCE holders over their TCEs. 

Therefore, further protection is provided to TCEs under the Title of the Protection and 

Promotion of the Cultural Heritage of the Bangui Agreement. Under this Title, TCEs are 

included in the list of protected works because they are a part of the cultural heritage, which 

includes all material or immaterial human productions that are characteristic of a nation over 

time and space.
646

 Incidentally, OAPI requires its members to compile a list of national 

heritage property within six months of the adoption of the Bangui Agreement.
647

 TCEs that 

are listed and classified as cultural heritage should be protected against a series of prohibited 

acts.
648

 Article 73(1) of the Bangui Agreement, for instance, states that it should be 

prohibited to „denature, destroy, exploit, sell, dispose of or transfer illegally any or a part of 

the property that makes up the cultural heritage‟.
649

 Also, the use of such TCEs for profit-

making is prohibited unless a special authorisation is granted by the national authority. 

Article 73(2) of the Bangui Agreement states that:        

The publication, reproduction and distribution of copies of any cultural property, whether 

classified or not, listed or not, ancient or recent, and considered by this Act as part of the 

national cultural heritage … any recitation, public performance, any transmission by wire or 

by wireless means and any other form of communication to the public of any cultural asset, 

whether classified or not, identified or not, ancient or recent and considered by this Act as an 

element of the national cultural heritage.
650

 

Notably, such a list of national heritage property would potentially improve the protection 

of TCEs if the Member States included in their lists all relevant elements of TCEs. 

However, it is doubtful that any list would be exhaustive enough to include all aspects of 

TCEs, even if sincere efforts were made. This is because there is always the possibility that 

the list may not be exhaustive, either due to logistical reasons or simply because some 

works of TCEs are not deemed to be of „archaeological, historical, literary, artistic or 
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scientific importance‟.
651

 Moreover, as discussed above, describing TCEs as a part of the 

national cultural heritage creates „conceptual difficulty‟, because TCEs are essential to the 

social and cultural identity of a specific people and distinguishes them from other identities. 

The Title of the Protection and Promotion of the Cultural Heritage provides fair use 

exceptions in relation to cultural heritage, including TCEs. In this regard, Article 74 states 

that the provisions of Article 73(2) shall not apply in cases where TCEs are used for 

„teaching‟, „illustration of the original work of an author on condition that the scope of such 

use remains compatible with honest practice‟ or constitutes „borrowings for the creation of 

an original work from one or more authors‟.
652

 What must be understood is that the State is 

responsible for the protection, safeguarding and promotion of the cultural heritage under the 

Bangui Agreement. To this end, the State should carry out an inventory, and determine, 

classify, place in security and illustrate the elements that make up the cultural heritage.
653

 

Also under this Title, any person who infringes the provisions under Article 73 should be 

punished. In this regard, according to Article 96(2) of the Bangui Agreement, such 

infringements „shall be punished by a term of imprisonment and a fine in accordance with 

the relevant provisions of the national legislation, without prejudice to any damages‟.
654

 

What must be understood is that the Bangui Agreement cannot satisfy the TCE holders‟ 

requests for moral and economic rights in TCEs. This is because the Bangui Agreement does 

not recognise the rights of the TCE holders over their TCEs, as well as their customary law. 

 

4.2.3 Analysis of arguments 

The use of the sui generis system within IP laws to protect TCEs is one of the approaches 

that is aimed at protecting and promoting TCEs. Under this system, the scope of IP laws is 

extended to include sui generis provisions which are designed to meet the needs of and to 

protect TCEs. The sui generis system within IP laws either at national or regional levels 

protects TCEs against inappropriate exploitation, and its protection is for an unlimited 

period. Also, it does not require TCEs to be fixed in a material form or to have identifiable 

authors in order to be protected. 
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However, the sui generis system within IP laws discussed in this part does not recognise the 

collective rights of the TCE holders over their TCEs. Thus, the TCE holders would have no 

control over the use of their TCEs. This is because under these sui generis systems, the 

State, not the TCE holders, has the right to protect and govern the exploitation of the TCEs. 

For these reasons, the sui generis system within the IP laws at either national or regional 

levels cannot satisfy the TCE holders‟ concerns about having IPRs over their TCEs and 

preventing inappropriate exploitation of their TCEs, as well as preventing outsiders from 

gaining exclusive IPRs over their TCEs. Therefore, the next section will discuss the 

protection of TCEs under the stand-alone sui generis system, which is a special system 

mainly designed to protect TCEs. This system is another approach to protecting TCEs that 

has attempted to meet the concerns of the TCE holders. 

4.3 The protection of TCEs under stand-alone sui generis systems 

The stand-alone sui generis system provides a completely different kind of legal protection 

for TCEs. Under this system, the TCE holders have the right to protect their TCEs from 

misappropriation, and the right to prevent others from gaining exclusive IPRs over their 

TCEs. Also, this system recognises the collective intellectual and economic rights of the 

TCE holders over their TCEs.
655

 Thus, the TCE holders are the owners of the intellectual, 

economic and moral rights over their TCEs. Just like the sui generis system within the IP 

laws, the stand-alone sui generis system has been established and employed at national and 

regional levels. Therefore, the protection of TCEs under the stand-alone sui generis system 

will be discussed on two levels. 

 

4.3.1 Use of the stand-alone sui generis system to protect TCEs at the national 

level 

At the national level, many countries such as Brazil,
656

 Portugal,
657

 Peru,
658

 the 

Philippines
659

 and Panama have employed and established stand-alone sui generis systems 

in order to protect their TCEs. In this regard, Panama adopted a law titled Special System for 
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Registering the Collective Rights of Indigenous Peoples, for the Protection and Defence of 

their Cultural Identity and Traditional Knowledge, and Setting out other Provisions (the 

Panama Law) in 2000.
660

 In 2001, the Ministry of Trade and Industries of Panama 

announced its Executive Decree No. 12 (Executive Decree), which regulated the Panama 

Law.
661

 Both the Panama Law and the Executive Decree represent Panama‟s sui generis 

system. According to WIPO, the sui generis system of Panama is actually the first 

comprehensive legislation in the world that provides for the protection of TCEs.
662

 

Panama‟s sui generis system aims to protect TCEs through recognising and protecting the 

collective IPRs of the TCE holders over their creations, including TCEs.
663

 Under this sui 

generis system, the holders of TCEs are the relevant indigenous peoples represented by their 

general congresses or traditional authorities.
664

 This system defines „collective indigenous 

rights‟, including collective IPRs, as: 

The indigenous cultural and intellectual property rights relating to art, music, literature, 

biological, medical and ecological knowledge and other subject matter and manifestations that 

have no known author or owner and no date of origin and constitute the heritage of an entire 

indigenous people.
665

 

In this system, the indigenous communities, through their general congresses, are required 

to register their TCEs in a special registration system for the protection of collective rights 

in order to protect them.
666

 Applications for protection of TCEs can be made by the 

indigenous communities (by their general congresses or traditional authorities) to a 

government agency, such as the National Office of the Copyrights of the Ministry of 

Education, or the Department of Collective Rights and Folkloric Expressions, situated 

within the General Office of Registration of Industrial Property of the Ministry of Trade and 

Industry (DIGERPI).
667
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Furthermore, the application for registration of collective rights over the TCEs must specify 

that a „collective right is involved‟ and that the object applied for „belongs to one of the 

indigenous peoples of the country‟.
668

 Also, the application should include a copy of the 

rules of use of the indigenous collective right, including „the history (traditional) of the 

collective right‟,
669

 which would include the indigenous customary practices.
670

 Such rules 

of use should identify the applicant authorities as well as specify the grounds on which use 

of the collective rights may be denied to a member of the indigenous people.
671

 Moreover, 

the only one who can make such registration is the indigenous communities through their 

congresses or indigenous traditional authority.
672

 In accordance with to Article 5 of the 

Executive Decree, the key elements of the Panama sui generis system are: more than one 

indigenous community can be registered collectively as the holder of the collective rights 

over the TCEs.
673

 The benefits derived from the use of TCEs should be shared collectively 

among these communities
674

 in accordance with their customary laws.
675

 The application 

procedure can be made without charge or services of a lawyer and will be granted at once 

without time limit.
676

 Therefore, the sui generis system‟s protection is granted upon 

registration.
677

  

The objectives of Panama‟s sui generis system tried to protect TCEs‟ elements through such 

a registration system in order to promote and commercialise the rights of indigenous peoples 

over their TCEs. The twin goals of the system are to highlight the value of indigenous 

cultures and to apply social justice.
678

 To this end, the sui generis system of Panama states 

that TCEs cannot be the object of any form of exclusive rights by outsiders under the IP 

laws, unless the application is filed by the indigenous peoples‟ general congresses or 

traditional authorities.
679

 The registered owners of the collective rights may assign and 

                                                           
668

 Ministry of Trade and Industries Executive Decree No. 12 (2001), art 6 (Panama). 
669

 Ibid. 
670

 The World Intellectual Property Organization (WIPO), Customary Law, Traditional Knowledge and 

Intellectual Property: An outline of the Issues (WIPO, 2013) 22.  
671

 Ministry of Trade and Industries Executive Decree No. 12 (2001), art 6 (Panama). 
672

 Special System for the Collective Intellectual Property Rights of Indigenous Peoples, Act 20 (2000), art 4, 6 

(Panama). 
673

 Ministry of Trade and Industries Executive Decree No. 12 (2001), art 5 (Panama). 
674

 Ibid. 
675

 The World Intellectual Property Organization (WIPO), „Intergovernmental Committee on Intellectual 

Property and Genetic Resources, Traditional Knowledge and Folklore. Fifth Session. Geneva, July 7 to 15, 

2003. Composite Study on the Protection of Traditional Knowledge. Prepared by the Secretariat 

(WIPO/GRTKF/IC/5/8) 87. 
676

 Special System for the Collective Intellectual Property Rights of Indigenous Peoples, Act 20 (2000), art 7 

(Panama). 
677

 The World Intellectual Property Organization, above n 675. 
678

 Special System for the Collective Intellectual Property Rights of Indigenous Peoples, Act 20 (2000), art 1 

(Panama). 
679

 Ibid, art 2. 



115 
 

licence the use of their collective rights over their TCEs.
680

 The registration of the collective 

rights should not affect the traditional exchange of the TCEs between indigenous peoples.
681

 

The Panama sui generis system has a prior use exception for „small-scale non-indigenous 

craftspeople who earn their living producing, reproducing and selling replicas of indigenous 

crafts‟. In this regard, Article 23 of the Panama Law states: „These small-scale non-

indigenous craftspeople may manufacture and market these replicas, but they may not claim 

the collective rights of indigenous peoples recognized by this Act‟.
682

 

Under this system, the collective indigenous rights over their TCEs are protected, and 

therefore, anyone who infringes such rights will face administrative, civil and criminal 

sanctions. According to Article 21 of the Panama Law, Custom Law and Industrial Property 

Law are the main sources of enforcement measures. In cases that are not covered by these 

laws, infringements of the Panama Law are sanctioned with fines ranging from USD1000 to 

USD5000, depending on their severity. The amount of the fine is doubled in the event of a 

repeat offence.
683

 The proceeds of fines should be shared with the respective indigenous 

communities.
684

 Also, it states that these sanctions may apply in addition to the seizure and 

destruction of the products used to commit the infringement.
685

  

However, the sui generis system of Panama does not provide protection to TCEs unless they 

are capable of being used commercially.
686

 Also, the registration system of Panama may be 

more suitable and effective in practice within countries that have small territories and few 

ethnic communities.
687

 This is because the protection of the sui generis system of Panama is 

granted upon registration.
688

 Moreover, this system provides sui generis protection to some 

aspects of TCEs at a national level, but it does not provide protection to such elements 

overseas. 

4.3.2 The use of the stand-alone sui generis system to protect TCEs at the 

regional level 

At the regional level, regional and international organisations try to protect TCEs through 

cooperating with each other in order to create stand-alone sui generis systems that could 

                                                           
680

 The World Intellectual Property Organization, above n 675, 90. 
681

 Ministry of Trade and Industries Executive Decree No. 12 (2001), art 11 (Panama). 
682

 Special System for the Collective Intellectual Property Rights of Indigenous Peoples, Act 20 (2000), art 23 

(Panama). 
683

 Ibid art 21. 
684

 Ibid art 17-21. 
685

 Ibid art 21. 
686

 Ibid art 1. 
687

 Luo Li, Intellectual Property Protection of Traditional Cultural Expressions: Folklore in China (Springer 

International Publishing Switzerland, 2014) 7. 
688

 Graham Dutfield, above n 549, 45. 



116 
 

protect TCEs at both national and regional levels. To this end, regional organisations such 

as the African Regional Intellectual Property Organization (ARIPO) and the Pacific Islands 

Forum Secretariat (PIFS) cooperate with WIPO and UNESCO to create stand-alone sui 

generis systems that could protect TCEs within their Member States.
689

 Therefore, this 

section will discuss the stand-alone sui generis systems within both ARIPO and PIFS.  

 

A. The use of the stand-alone sui generis system to protect TCEs within the Pacific Islands 

Forum framework 

PIFS is a regional organisation that aims to serve the Pacific Islands States. The 

establishment of PIFS dates back to 1971, when the South Pacific Forum was established. 

The South Pacific Forum was a regional organisation that aimed to serve Pacific Islands 

States in the South Pacific region. However, its name was changed to the Pacific Islands 

Forum in 2000 in order to reflect the geographic location of its members in the North and 

South Pacific.
690

 PIFS works in conjunction with WIPO to assist its Member States in 

developing their national legislative protection system for TCEs.
691

 In this regard, PIFS 

drafted the Pacific Regional Framework for the Protection of Traditional Knowledge and 

Expression of Culture (the Pacific Model Law) in 2002. In 2003, the Pacific Model Law 

was enforced for adoption by member countries of the Pacific Islands Forum.
692

 

The Pacific Model Law recognises a new range of statutory rights for the TCE holders and 

provides a legal framework for Pacific Island countries wishing to enact legislation for the 

protection of TCEs.
693

 Under the Pacific Model Law, TCEs are defined as „any way in 

which traditional knowledge appears or is manifested, irrespective of content, quality or 

purpose, whether tangible or intangible‟.
694

 According to the Pacific Model Law, the owners 
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of TCEs could be a group, clan or community of people, or individual who is entrusted with 

protecting TCEs in accordance with the customary law and practices of that group, clan or 

community.
695

 

Under this Pacific Model Law, the owners of TCEs have „traditional cultural rights‟ as well 

as „moral rights‟ over their TCEs. Traditional cultural rights include the rights of TCE 

holders to authorise and to prevent third-party acts such as reproduction, publication, 

performance and online distribution of their TCEs.
696

 The TCE owners also have moral 

rights over their TCEs, such as the right of attribution, the right against false attribution, and 

the right against derogatory treatment.
697

 Thus, third parties are required to obtain the prior 

and informed consent of the TCE owners before using their TCEs
698

 in order to ensure the 

benefit-sharing of such use among the owners of TCEs and the third parties.
699

 Incidentally, 

the prospective users of TCEs are required to obtain the prior and informed consent of the 

TCE owners for non-customary use of their TCEs (whether of a commercial nature or 

not).
700

 Therefore, the third parties who wish to use TCEs should apply for prior informed 

consent directly to the Cultural Authority or to the TCE owners.
701

  

Notably, the traditional cultural rights and moral rights of the TCE owners over their TCEs 

continue in force in perpetuity
702

 and are inalienable,
703

 and cannot be waived or 

transferred.
704

 Also, the existence of such rights does not depend on registration or other 

copyright formalities. However, the Pacific Model Law provides protection to TCE 

elements as long as they have met its requirements. In this regard, the protection of the 

Pacific Model Law is granted to the TCE elements that have been „created, acquired or 

inspired for traditional economic, spiritual, ritual, narrative, decorative or recreational 

purposes‟.
705

 Also, TCEs are required to be transmitted from generation to generation, and 

collectively originated and held. In addition, TCEs must be regarded as „pertaining to a 

particular traditional group, clan, or community of people‟.
706

 Under this Law, the rights of 
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indigenous peoples exist in TCE elements, whether or not those TCEs are in material 

form.
707

 

PIFS tries to protect TCEs through providing a sui generis system (the Pacific Model Law) 

to its Member States. Such a system recognises the collective rights of the TCE holders and 

provides protection to TCEs for an unlimited time. Also, it provides advice to the TCE 

owners about the terms and conditions of the authorised user agreement,
708

 as well as rules 

and responsibilities of the Cultural Authority.
709

 Moreover, the sui generis system provides 

sanctions and enforcement procedures for contraventions of the traditional cultural rights 

and moral rights. In this regard, the Pacific Model Law imposes a fine or term of 

imprisonment or both, for any non-customary use of TCEs without prior informed consent 

of the TCE owners.
710

 The customary use of TCEs does not give rise to any criminal or civil 

liability under the Pacific Model Law,
711

 and third parties can use TCEs without the prior 

and informed consent of the TCE owners in the following contexts: face-to-face teaching, 

criticism or review, reporting news or current events, judicial proceedings, and incidental 

use.
712

 

Furthermore, the Pacific Model Law is aimed at complementing and not undermining IP 

laws. Thus, the Pacific Model Law should not affect rights existing immediately before the 

commencement of the law in its Member States. As a result, the existence of traditional 

cultural rights should be in addition to and not affect the rights created by other IP law 

regimes.
713

 In the case of derivative works, for example, the artist who wishes to paint a 

picture which is based upon the TCEs needs to obtain the prior and informed consent of the 

TCE owners.
714

 If the artist has obtained such consent and then painted the picture, he or she 

will be the owner of the IPRs over the picture. However, the owners of TCEs will „continue 

to hold traditional cultural rights in respect of the pre-existing expression of culture from 

which the picture was derived‟.
715

 In this instance, the users must share benefits (monetary 

and/or non-monetary) and provide for the appropriate identification of the owners of the 
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TCEs on which the picture is based. Also, they must ensure that TCEs in the derivative 

work will not be subject to derogatory treatment.
716

 

The Pacific Model Law provides regional protection for TCEs through using reciprocal 

arrangements. Thus, it provides the same protection to TCEs originating in other countries 

or territories that is provided within the country itself.
717

 Therefore, the Pacific Model Law‟s 

ability to provide protection for TCEs at the regional level is dependent on its 

implementation at the national level. In this regard, the individual Pacific Islands have 

seemingly been slow in adopting and implementing the Pacific Model Law into their local 

laws.
718

 PIFS states that a lack of resources is the main reason for not implementing the 

Pacific Model Law within the local laws of its Member States.
719

 For this reason, in June 

2007, PIFS organised a workshop to determine the technical assistance needs of its Member 

States in implementing the Pacific Model Law at the national level.
720

 Criticisms of the 

system include „although customary law has been taken into account to quite some extent, it 

seems that the Model Law is still too far away from rules with which local communities 

could feel comfortable‟.
721

 The lack of implementation of the Pacific Model Law could be 

because the Pacific Model Law remains fairly rooted within conventional concepts of IP 

law, and ultimately, approaches and interprets TCEs through an adaptation of these 

concepts.
722

 

It has been said that the „Pacific Model Law is a daring attempt‟
723

 to provide a high level of 

protection for TCEs at both a regional and national level. However, this praise for providing 

a high level of protection to IPRs, including traditional cultural rights, has also been 

criticised as potentially too restrictive, landing to the blocking of intellectual creation. The 

Pacific Model Law requires the prospective users of TCEs to obtain prior and informed 

consent of the owners of TCEs or the Cultural Authority for any non-customary use 

(whether of commercial nature or not).
724

 However, providing such high protection for 
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TCEs is required to protect TCEs from inappropriate and offensive use, as well as ensuring 

the benefit-sharing of the use of the TCEs. 

 

B. The protection of TCEs within the African Regional Intellectual Property Organization 

(ARIPO) 

ARIPO is a regional African organisation aimed at harmonising IP regimes, fostering 

cooperation, and providing coordinated administrative training across its Member States.
725

 

To date, ARIPO has 19 Member States, mainly from English-speaking countries in 

Africa.
726

 ARIPO was established in 1976, when the Lusaka Agreement was signed by a 

number of Anglophone African countries. Under the Lusaka Agreement, the English-

speaking African Regional Industrial Property Organization (ESARIPO) was established. 

According to the Lusaka Agreement that created ESARIPO, the membership of ESARIPO 

was initially open only to English-speaking countries of Africa;
727

 however, the Lusaka 

Agreement was amended in 1985 to open up membership to all African countries who are 

members of the United Nations Economic Commission for Africa or the African Union.
728

 

Thus, the title of the organisation was amended to the African Regional Industrial Property 

Organisation, because its membership was no longer restricted to English-speaking African 

countries.
729

 

The African Regional Industrial Property Organisation was competent only in the field of 

industrial property. In this regard, it has adopted two central protocols: the Harare Protocol 

of 1982 on Patents and Industrial Designs, and the Banjul Protocol of 1993 on Trade 

marks.
730

 Under those protocols, the Secretariat of the African Regional Industrial Property 

Organisation was authorised to act on behalf of its members in relation to granting, 

registering and administering IPRs over such industrial properties.
731

 However, the African 

Regional Industrial Property Organisation‟s criteria with respect to industrial property are 
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the same as those found in national industrial property laws and are therefore subject to the 

same limitations on protecting TCEs as discussed above. Also, both protocols do not contain 

special provisions relating to the protection of TCEs.
732

 For these reasons, in 2002, the 

Member States of the African Regional Industrial Property Organisation authorised the 

organisation to come up with a protocol relating to copyrights that would provide adequate 

protection for TCEs.
733

 In 2004, the title of the organisation was amended to the African 

Regional Intellectual Property Organisation (ARIPO) as a result of extending its mandate to 

include Copyrights and Related Rights.
734

 

ARIPO‟s focus on the protection of TCEs began when the Council of Ministers of ARIPO 

decided to develop a coordinated strategy in 2000, to take initiatives on TCEs. It also 

requires ARIPO to cooperate with WIPO in the field of protecting TCEs.
735

 In this regard, 

ARIPO, in cooperation with its Member States, conducted a study on the feasibility of 

establishing a TCE Digital Library. This study paved the way for ARIPO to develop a 

regional framework for the protection of TCEs.
736

 In 2006, the Administrative Council of 

ARIPO
737

 adopted the final version of the legal text, elaborated with WIPO‟s assistance, for 

the protection of TCEs. In 2007, the legal text on the protection of TCEs was endorsed by 

ARIPO‟s Council of Ministers in Lesotho. In this meeting, ARIPO‟s Council of Ministers 

asked ARIPO to formulate the legal text as a Draft Protocol with implementing 

regulations.
738

 Between 2008 and 2010, ARIPO strengthened its activities in the field of 

protecting TCEs. This led ARIPO to adopt the Swakopmund Protocol on the Protection of 

Traditional Knowledge and Expressions of Folklore (Swakopmund Protocol) in August 

2010.
739

  

The Swakopmund Protocol was signed by nine ARIPO Member States and will enter into 

force once six Member States have deposited instruments of ratification. The provisions of 

the Swakopmund Protocol were mostly inspired by WIPO‟s work in the field of protecting 
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traditional knowledge and TCEs. Therefore, just like WIPO‟s work on protecting traditional 

knowledge and TCEs, the Swakopmund Protocol tries to address the issues of protecting 

traditional knowledge and TCEs separately. Thus, the sui generis provisions of the 

Swakopmund Protocol that deal with the protection of TCEs are different from those which 

address the protection of traditional knowledge.
740

 

Notably, the Swakopmund Protocol grants high importance to the customary laws of the 

local and indigenous communities, especially within the sui generis provisions that deal 

with the protection of TCEs. In this regard, the provisions of the Swakopmund Protocol in 

relation to the protection of TCEs were fundamentally inspired by provisions relating to 

copyright and consolidated by customary law rules.
741

 This focus on the implementation of 

customary laws within the Swakopmund Protocol could be aimed at making the local and 

indigenous communities feel comfortable about the use and adaptation of such Protocol in 

their national legislation. This may be due to the lack of implementation of the Pacific 

Model Law, which was due to several reasons, including the low level of implementation 

and adaptation of customary laws within the Pacific Model Law. Such a low level of 

implementation of customary laws did not encourage the local and indigenous communities 

to use the Pacific Model Law within their national laws.     

Under the Swakopmund Protocol, TCEs are defined as „any forms, whether tangible or 

intangible, in which traditional culture and knowledge are expressed, appear or are 

manifested‟. Therefore, TCEs could include any of the following expressions or 

combinations: 

 verbal expressions, such as words, signs, names, and symbols etc; 

 musical expressions, such as songs and instrumental music etc; 

 expressions by movement, such as dances, plays etc; 

 tangible expressions, such as drawings, designs, paintings, carvings, sculptures, 

pottery, terracotta etc.
742

 

According to Section 21 of the Swakopmund Protocol, TCEs should be protected as long as 

they have fulfilled the requirements for protection.
743

 In this regard, TCEs should be the 

products of creative intellectual activity, such as collective creativity or individual 
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creativity, where the identity of the creator is unknown. Also, they should be „characteristic 

of a community‟s cultural identity and traditional heritage and maintained, used or 

developed by such community in accordance with the customary laws and practices of that 

community‟.
744

 Moreover, the protection of TCEs should not be subject to any formality. 

However, the protection of some categories of TCEs which have cultural or spiritual value 

can be subject to a specific notification to the competent authority.
745

 

Under this Protocol, contracting countries are required to establish a national competent 

authority to implement the provisions of the Swakopmund Protocol.
746

 The national 

competent authority is an institution that acts on behalf of and in the interests of the TCE 

owners.
747

 According to Section 18 the Swakopmund Protocol, the owners of TCEs are the 

local and indigenous communities who have the right to maintain, protect and use the TCEs 

in accordance with their customary laws.
748

 In this regard, the national competent authority 

and the ARIPO Office acting on behalf of the contracting States are responsible for 

improving the awareness, education, guidance, monitoring, dispute resolution and other 

activities regarding the protection of TCEs.
749

 For example, according to Section 23(2) of 

the Swakopmund Protocol, the national competent authority shall be entrusted with the task 

of advising and assisting the TCE owners in defending and enforcing their rights. Also, it 

shall be entrusted with the task instituting civil and criminal proceedings, where appropriate 

and when requested by the TCE owners.
750

 

Furthermore, the national competent authority is responsible for controlling the exploitation 

of TCEs. According to Section 22(2) of the Swakopmund Protocol, authorisations to exploit 

TCEs shall be obtained from the national competent authority.
751

 Nevertheless, the authority 

of the national competent authority in relation to authorising the exploitation of the TCEs is 

not absolute. This is because the authorisations of the national competent authority to 

exploit the TCEs shall be granted only after appropriate consultations with the TCE owners, 

in accordance with their customary laws for decision making and public affairs 

management. Thus, the national competent authority cannot authorise any third parties to 
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exploit TCEs without the free and prior informed consent of the TCE owners.
752

 What must 

be understood is that the Swakopmund Protocol recognises the collective rights of the local 

and indigenous communities over their TCEs, however, it requires the TCE owners to 

exercise their exclusive rights over their TCEs through the national competent authority in 

order to ensure that their rights are adequately protected.
753

 This could be because not all the 

owners of TCEs are familiar with the procedures for using IP laws to protect their TCEs, 

and not all of them could afford the fees for such proceedings. 

Under this Protocol, particularly Section 1, TCEs should be protected „against 

misappropriation, misuse and unlawful exploitation beyond their traditional context‟.
754

 

Therefore, the Swakopmund Protocol requires the contracting States to provide provisions 

that would allow the TCE owners to prevent such acts from taking place without their free 

and prior informed consent.
755

 Notably, the Swakopmund Protocol gives a high level of 

importance to the protection of TCEs of particular cultural or spiritual value to the TCE 

owners, from acts of unauthorised disclosure. This is because, under the Swakopmund 

Protocol, States are required to make provisions to prevent unauthorised disclosure of the 

TCEs in particular, and more generally against their unauthorised use out of their traditional 

context. In this regard, the Swakopmund Protocol states that the contracting States shall 

make adequate and efficient legal and practical measures to ensure that the TCE owners can 

prevent unauthorised disclosure acts of their spiritual and cultural TCEs.
756 For example, 

under this Protocol, use of the TCEs‟ elements which have spiritual and cultural values 

should be subject to a specific notification to the competent authority.
757

 

In addition, the Swakopmund Protocol states that foreign owners of TCEs should have the 

same level of protection that is provided to the owners of TCEs who are nationals of the 

country of protection. It also states that the customary laws and protocols applicable to the 

TCEs should be taken into account as far as possible.
758

 Further, the national competent 

authority and the ARIPO Office should establish measures in order to facilitate, as far as 

possible, the acquisition, management and enforcement of the protection of the rights of the 
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TCE owners in foreign countries.
759

 Therefore, these rules would provide regional 

protection for the rights of the TCE owners in foreign countries.  

The Swakopmund Protocol also has provisions that address cases where more than one 

community legally claims the ownership of a particular element of TCEs. Within the 

Member States of ARIPO, the national competent authorities and the ARIPO Office are 

responsible for registering the owners of the rights of TCEs in cases where two or more 

communities claim the ownership of the same TCEs.
760

 It also contains provisions which 

address cases where some of those communities who claim ownership of the same TCEs are 

from non-member States of ARIPO. In such cases, ARIPO is required to make use of 

customary law, local information sources, alternative dispute resolution mechanisms, and 

any other practical mechanism of this kind, which might prove necessary for the settlement 

of the ownership issue of TCEs.
761

 

Under this Protocol, the normal use, development and exchange of TCEs by the members of 

the traditional community is not prohibited or restricted, as long as it is done within the 

customary context. Also, the Swakopmund Protocol does not prohibit the non-commercial 

use of TCEs, which encompasses: 

…teaching and research, personal or private use, criticism or review, reporting of current 

events, use in the course of legal proceedings, the making of recordings and reproductions of 

expressions of folklore for inclusion in an archive or inventory exclusively for the purposes of 

safeguarding cultural heritage.
762

 

However, such non-commercial uses of TCEs should be compatible with fair practice, and 

the owners of TCEs should be acknowledged as the source of the TCEs where possible. 

Also, such non-commercial uses of TCEs should not be offensive to the relevant 

community.
763

 

Notably, the Swakopmund Protocol is designed to accommodate the customary laws of the 

African local and indigenous communities, and to provide legal certainty in the use and 

management of their inalienable rights. This is because it empowers the TCE owners to 

prevent the ongoing misappropriation of TCEs and empowers them to use their TCEs for 

sociocultural development. Also, the Swakopmund Protocol recognises and employs the 
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customary laws of the TCE owners within its provisions when it is possible. In this regard, 

Gift Sibanda, the ARIPO Director General, said the Swakopmund Protocol is a: 

…historic development [that] provides the necessary tools to prevent the ongoing 

misappropriation of traditional knowledge and traditional cultural expressions in Africa. The 

custodians of this knowledge are now empowered to exercise rights over it.  

He also said, „[b]y creating a framework for indigenous communities to get a return on the 

use of their knowledge, we have created opportunities for economic development and 

wealth creation‟. Moreover, the WIPO Director General Francis Gurry described the 

Swakopmund Protocol as „a significant milestone in the evolution of intellectual 

property‟.
764

 

 

4.3.3 Analysis of arguments 

In general, the stand-alone sui generis systems discussed in this part are designed to 

accommodate the needs and expectations of the TCE owners. They also take into account, 

as far as possible, the collective nature of the TCEs and their integral relationship with the 

social and cultural identity of the local and indigenous communities. However, the 

effectiveness of the stand-alone sui generis systems in protecting TCEs either at a national 

or regional level is dependent on other key factors. For example, the Panama sui generis 

system is the most comprehensive sui generis system that has been adopted to protect TCEs 

at a national level, but it does not provide sui generis protection for TCEs outside of 

Panama. Also, its implementation is more convenient in countries that have small territories 

and few ethnic groups.  

The South Pacific stand-alone sui generis system aims to provide sui generis protection for 

TCEs at national and regional levels. However, the effectiveness of the Pacific Model Law 

in providing such protection to TCEs is dependent on its implementation at a national level, 

and so far the members have been reluctant to do this. One of the main reasons for such 

reluctance was the level of implementation of customary laws within the Pacific Model 

Law, which was not sufficient to encourage Member States to adopt it. In this regard, the 

Swakopmund Protocol provides sui generis protection for TCEs and grants high importance 

to customary laws. This is because its provisions in relation to the protection of TCEs at 

national or regional levels is fundamentally inspired by provisions relating to copyright and 
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consolidated by customary law rules. What must be understood is that ARIPO conducted a 

study with its Member States in order to create a sui generis system that would 

accommodate these Member States. 

 

4.4 Conclusion 

Countries and regional organisations cooperate with each other as well as with international 

organisations such as WIPO and UNESCO in order to provide adequate sui generis 

protection for TCEs. In this regard, there are two approaches to protecting TCEs through 

using a sui generis system. The first approach is protecting TCEs through using a sui 

generis system within existing IP laws; the second approach is protecting TCEs through 

using a stand-alone sui generis system. These two approaches address the issues of 

protecting TCEs in various ways. The first approach tries to protect TCEs through 

amendment of the features of existing IP laws in order to accommodate the special 

characteristics of TCEs. Under this approach, TCEs are not required to be fixed in a material 

form to be protected for an unlimited period of time. Also, it does not require TCEs to have 

an identifiable owner in order to be protected. However, this approach recognises the State 

as the owner of TCEs instead of the local and indigenous communities. Therefore, the State 

is responsible for protecting TCEs as well as for authorising the commercial use of them. 

Thus, the indigenous and local communities would not be satisfied with this approach 

because it does not recognise their collective rights over their TCEs.  

The second approach tries to protect TCEs through creating a stand-alone sui generis 

system, which is a special system designed to protect TCEs. Under this approach, the TCEs 

are protected for an unlimited period, and their protection is not subject to any formality. 

Also, it recognises the indigenous and local communities as the owners of collective rights 

over their TCEs. However, the effectiveness of the stand-alone sui generis system in 

protecting TCEs is dependent on several key factors; first, its ability to employ and adopt 

the customary laws of the local and indigenous communities within its provisions. This is 

because the use of customary laws within the stand-alone sui generis system would allow 

the TCE owners to have more effective control over the exploitation of their TCEs. Thus, 

the TCE owners would feel more comfortable about the implementation of such a system 

within their national laws. Second, the effectiveness is dependent on the ability of the stand-

alone sui generis system to provide national, regional and international protection for TCEs 

through including provisions that would address the issue of unauthorised use of TCEs 



128 
 

overseas. Finally, the sui generis protection of TCEs should not stop the development of 

TCEs and block new creativities in general. 
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5 The protection of TCEs under Libyan 

intellectual property laws 
5.1 Introduction 

In 1951, Libya became an independent nation after 30 years of Italian colonisation and 

almost a decade under the protection and trusteeship of the United Nations. From 1951 until 

the beginning of 1969, Libya was known as the United Kingdom of Libya and was ruled by 

King Idris Sanusi. The citizens of the new country shared a common Arab-Amazigh origin, 

and they were almost all Arabic speaking;
765

 Amazigh [ⵉⵎⴰⵣⵉⵖⴻⵏ], which means „free 

men‟ or „free humans‟, are the indigenous non-Arab population of North Africa.
766

 Then, in 

September 1969, Colonel Qadahfi‟s regime took control. Qadahfi‟s regime continued for 42 

years until 17 February 2011 when people led an uprising and overthrew his stronghold. The 

so-called February Revolution then came into power.
767

 

During King Idris‟s regime, Libya established its current IP laws, which included Law No. 8 

of 1959 on Patents and Industrial Designs and Models; Law No. 40 of 1956 on Trademarks; 

Amendment Law No. 3 of 1962; and Copyright Law No. 7 of 1984, based on Law No. 9 of 

1968 on Copyright Protection.
768

 However, in March 1978, the Libyan Government 

eliminated all private property rights, including IPRs.
769

 In addition, as a result of the 

Lockerbie crisis, Libya became isolated from the international economy from 1992 until 

2003 when the United Nations‟ sanctions were lifted.
770

 

Libya is a member of four World Intellectual Property Organization (WIPO) treaties: the 

WIPO Convention (since September 1976), the Paris Convention (since September 1976), 

the Berne Convention (since September 1976), and the Patent Cooperation Treaty (since 

September 2005).
771

 However, Libya is not a member of the World Trade Organization 

(WTO) yet, nor is it a party to the Agreement on Trade-Related Aspects of Intellectual 
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Property Rights (TRIPS). Libya applied formally to join the WTO in July 2004 after 

permission was given to start negotiations on the terms for joining.
772

 

Concerns regarding the effective protection and exploitation of IPRs are not new in Libya, 

but there is a clear lack of legal expertise in both the private and public sectors regarding 

these issues.
773

 In addition, the IP laws of Libya are not comprehensive enough to cover 

artists, authors, innovators and formulators of new ideas.
774

 According to WIPO, Libya 

developed its current IP laws in the 1950s and 1960s.
775

 For example, the rules and policies 

governing copyright in Libya were developed in 1968, and the last revision to the copyright 

law was done in 1976.
776

 Also, according to the Libyan Trademark Office, the first trade 

mark registration certificate in 30 years was issued in 2010.
777

 

Many countries, particularly developing countries, have IP laws that are only occasionally 

enforced.
778

 Therefore, foreign companies and investors should be aware that IPRs 

violations involving such things as pirated copies of known brands are a common feature in 

Libya‟s retail shops and markets.
779

 For example, the Business Software Alliance (BSA) 

reported in 2010 that Libya was the ninth-worst country in the world for piracy of PC 

software.
780

 Also, it is estimated that the level of software piracy in the Libyan software 

market is on the increase – it was about 87 per cent in 2008 compared to 90 per cent in 

2011.
781

 However, Libyan IP laws, specifically copyright law and trade mark law, might 

protect a part of Libyan cultural expressions, even though there are no specific provisions 

directed to the protection of TCEs. In this regard, the issue of protecting TCEs is a sensitive 

one in Libya, where the government‟s position for more than 40 years was to support 

Qadahfi‟s statements, which insisted on the „absolute‟ Arab and Arabic character of Libya. 

Thus, the Libyan Government, under Qadahfi‟s regime, tried to erase the Amazigh identity 
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from Libyan history through destroying their cultural resources in Libya, including their 

TCEs.
782

 

For these reasons, this chapter will discuss the protection of TCEs under Libyan IP laws in 

three sections. The first section discusses the protection of TCEs under Libyan IP laws 

through highlighting the role of the Libyan copyright and trade mark laws in protecting 

Libyan TCEs. The second discusses the expected role of the proposed EU‐Libya Free Trade 

Agreement in strengthening the protection of IPRs in Libya and its impact on the protection 

of Libyan TCEs. The third section highlights the issue of protecting Amazigh TCEs in 

Libya, as well as the role of Libyan Ministries in protecting Libyan TCEs, including 

Amazigh TCEs. It will also highlight some aspects of Amazigh TCEs that are facing 

extinction in Libya. 

5.2 The protection of TCEs under Libyan intellectual property laws 

5.2.1 The protection of TCEs under Law No. 9 of 1968 on Copyright 

Protection (the Law of 1968) 

The Law of 1968 governs the protection of copyright in Libya. The most recent revision to 

this copyright law was done in 1976, and the law in general is outdated. This is because this 

law has not been exercised for decades as a result of being repealed in 1978. Therefore, 

Libyan copyright law does not provide adequate protection for both IPRs and Libyan 

cultural expressions. According to Article 1 of the Law of 1968: 

The authors of original literary, artistic and scientific works of art, shall enjoy protection 

under this law no matter their type, method of expression, importance or their purpose of 

production. Any natural or legal person who registers a work in his name shall be considered 

an author, except if there is evidence to the contrary.
783

 

According to the wording of Article 1, Libyan copyright law does not recognise or protect 

the collective IPRs of the TCE holders over their TCEs. However, Libyan copyright law 

would protect some aspects of TCEs in the case where such aspects have met its 

requirements. Such requirements are: being an original work and being registered under the 

name of any natural or legal person. 

The Law of 1968 does not identify the meaning of the term „original‟, but not all aspects of 

TCEs can be qualified as original works within the copyright context.
784

 In this regard, 
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originality is an essential formality for the copyrightability of any artistic and literary work. 

In general, the term „original‟ is not defined in the relevant international conventions such as 

the Berne Convention; also, it is not defined in national laws. As such, the issue of defining 

the term „original‟ is usually left to judicial interpretation, therefore, the definition of 

originality differs from one country to another. However, the common understanding of 

originality within the copyright context is that the work should „originate from the author or 

authors‟.
785

 Notably, copyright law protects the form of the expression of an idea instead of 

protecting the idea itself. Thus, the idea itself is not required to be new in order to obtain 

copyright protection over the „original‟ expression of the idea.
786

 

In general, the work is original either because it reflects or bears the mark of its creator‟s 

personality or because it represents some degree of intellectual effort, and it has not been 

copied from other authors‟ work.
787

 In this regard, not all aspects of TCEs can be qualified 

as original works within the copyright context. This is because TCEs are usually in the 

public domain as a result of being transmitted from one generation to the next verbally, and 

being owned by a community. Thus, most elements of TCEs would fail to meet the 

originality requirement of the copyright because they are very old and have no identifiable 

author, as well as being collectively owned by the TCE holders.
788

 Therefore, anyone can 

use such TCEs in order to create new works (derivative works) without the need to obtain 

prior approval from the TCE holders or the need for benefit sharing. 

It is acknowledged that originality remains a contested concept, however the interpretation 

applied in Milpurrurru would suggest that it may be easy to satisfy where there has been 

sufficient skill and labour. However, obtaining copyright protection over the derivative 

works is not an easy task – this is because the originality of derivative works is often 

questioned in cases where the degree of an author‟s contribution to the work is perceived as 

minimal creativity or intellectual creation (originality threshold).
789

 In the realm of 

„appropriation art‟ or „cumulative creativity‟, for instance, identifying what constitutes 

„originality‟ is not simple because these works are usually building upon elements from 

already existing works, which might include „images, forms or styles from art history or 

popular culture, or materials and techniques from non-art contexts‟.
790
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Notably, the Berne Convention does not define the requisite level of originality necessary 

for any literary or artistic work to be eligible for copyright protection. According to some 

commentators, the Berne Convention left the issue of „originality‟ to the discretion of 

member states; thus, the requisite level of originality threshold differs from one country to 

another.
791

 In this regard, present forms of TCEs created by current generations and inspired 

by or based upon pre-existing TCEs can be protected by copyright in countries where the 

requisite level of originality threshold is low. This is because low threshold for originality 

would enable many of the TCE holders to derive works from their TCEs and argue that their 

derivative works are original for the purposes of copyright law. At the same time, however, 

low originality threshold would also allow outsiders to obtain copyrights over their 

derivative works from the TCEs.
792

 This is because the concept of originality under 

copyright law does not distinguish between the TCEs that are passed down through 

generations as a part of the conservation of culture, and the misappropriation of such TCEs 

by outsiders – both can be protected as original.
793

 

Moreover, in cases where TCEs have met the copyright originality requirement, the TCE 

holders still need to register such TCEs under the name of any natural or legal person in 

order to obtain copyright law protection. In this regard, the legal person who has registered 

the TCEs as copyright under their name must be a non-government organisation. This is 

because, according to Article 4(2), the protection should not include „collections of work 

which have become public property‟.
794

 

Furthermore, the period of copyright protection granted to the TCEs in cases where they 

have met the copyright requirements is for a limited time. According to Article 20 of the 

Law of 1968, the period of protection under Libyan copyright law is limited to the lifetime 

of the author/artist plus 25 years following his or her death.
795

 Twenty-five years after death 

of the registered natural person, the TCEs, including those which have significant cultural 

and religious value to Libyan culture and society, fall into the public domain and anyone 

can use them, including potentially in an inappropriate way. Notably, the total period of 

protection under the Law of 1968 should not be less than 50 years from the date of the first 

publication of the work. However, the copyright protection of TCEs that have been 

                                                           
791

 Ping-Hsun Chen, „Choice of Law-an unresolved question in the first adult video copyright case of the 

Taiwan Intellectual property court‟ (2014) 3(1) NTUT J. of Intell. Prop. L. & Mgmt 62. See also, Laurence R. 

Helfer, „Adjudicating Copyright Claims under the TRIPs Agreement: The Case for a European Human Rights 

Analogy‟ (1998) 39(2) SPRING 357-369. See, Christine Haight Farley, above n 622, 1-57. 
792

 Molly Torsen and Jane Anderson above n 264. 
793

 Ibid, 25. 
794

 Law No. 9 of 1968 on Copyright Protection (1968) art 4 (Libya). 
795

 Ibid art 20. 



134 
 

registered as copyright under the name of any legal person will expire after 30 years of the 

date of their first publication.
796

 

Moreover, the enforcement measures and penalties under the Law of 1968 are weak and 

would not deter the violators from abusing the protected copyrights. According to Article 

48, anyone violating the protected rights of the author over his/her artworks should be 

punished with a fine not less than 20 Libyan dinars (around USD10) and not exceeding 500 

Libyan dinars (around USD264).
797

 It is clear that the Law of 1968 does not protect all 

aspects of TCEs, and its protection is for a limited time after which the TCEs fall into the 

public domain. Also, its enforcement measures and penalties are not a deterrent factor. 

Therefore, the holders of TCEs, including Amazigh peoples, are not satisfied with this law 

because it does not recognise their rights over their TCEs and does not provide adequate 

protection for their TCEs. 

5.2.2 The protection of TCEs under Law No. 40 of 1956 on Trademarks (the 

Law of 1956) 

The Law of 1956 is the law that governs the commercial use of trade marks in Libya. 

However, such law is outdated because it has not been exercised or enforced for decades, 

and the first trade mark registration certificate in 30 years was issued in 2010. Therefore, in 

general, there is a lack of legal expertise in both the private and public sectors regarding the 

issue of protecting trade marks. Arguably, the Law of 1956 can be used by TCE holders to 

protect their TCEs (signs, symbols, words), but its protection is not adequate. In this regard, 

Article 1 of the Law of 1956 defines trade marks as: 

Signs „employed or intended to be employed in order to distinguish the products of any 

industrial undertaking or for use in any agricultural or forestry projects, mining products or 

any other goods what-so-ever or in order to indicate the place of origin of the products or 

goods, their kind, grade, guarantee or method of preparation‟.
798

 

According to the wording of Article 1, trade marks are signs that must be capable of 

distinguishing the products and goods of one enterprise from those of other enterprises. 

Also, such trade marks must be able to indicate the place of origin of such products and 

goods, their kind, grade, guarantee or method of preparation. Therefore, the signs, symbols 

and words of the TCE holders such as the names of their tribes and nation would be 

protected by such law if they have met its requirements but not all aspects of TCEs are 
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protected. Also, the protection of the Law of 1956 is not granted to such aspects of TCEs 

unless they have been registered as trade marks. 

Article 2 of the Law of 1956 states that applications for registration of trade marks should 

be submitted to the registration office within the Ministry of National Economy.
799

 Under 

this law, any legal or natural person could be the registered owner of trade marks and enjoy 

exclusive IPRs over their trade marks.
800

 Thus, the TCE holders could use this law to protect 

some of their signs, symbols and words through allowing their members and groups to 

register such elements of TCEs as trade marks for their products and goods.
801

 However, the 

ability of the Law of 1956 to protect such aspects of TCEs is not suitable because it is 

dependent on the ability of the TCE holders to register. Also, its protection afforded to the 

TCE holders‟ registered trade marks is dependent on the ability of the TCE holders to make 

use of their registered trade marks – the registered trade mark can be cancelled by the court 

if it appears that the trade mark in question has not been „seriously used for five consecutive 

years‟ without any reasonable cause.
802

 

Moreover, the protection of the TCEs as registered trade marks is for a limited time, after 

which the TCEs fall into the public domain and anyone can use them. The exclusive rights 

of the registered owners of trade marks over their trade marks should be protected for 10 

years with the possibility of being renewed through re-registering their trade marks, 

however, such exclusive rights are only protected for a limited time.
803

 Thus, the protection 

of the TCEs‟ registered trade marks under the Law of 1956 is dependent on the ability of the 

TCE holders to re-register their trade marks. When the TCE holders cannot re-register their 

trade mark, it will fall into the public domain and anyone can use it. 

Furthermore, the enforcement measures and penalties under the Law of 1956 are weak and 

would not deter the violators from abusing the protected trade marks. According to Article 

24 of the Law of 1956, any person violating the protected rights of the registered owner of 

the trade mark is liable to a term of imprisonment not exceeding two years and to a fine 

ranging from 300 Libyan dinars (around USD158) or to one of these penalties.
804

 For these 

reasons, protection of TCE elements under the Law of 1956 is not adequate. Therefore, the 

TCE holders are not satisfied with the protection of their TCEs under such law because its 
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protection is for a limited time and does not cover all the aspects of their TCEs. Also, the 

Law of 1956 does not recognise or protect the collective rights of the TCE holders over their 

TCEs. The next section will provide some examples where Amazigh TCEs have been 

exploited in an inappropriate way in order to explain why the protection of Libyan TCEs is 

not adequate under the Law of 1956.  

Amazigh, for instance, which is the name of the indigenous non-Arab population of North 

Africa, and means „free men‟ or „free humans‟, has been used as brand for red wine in 

Morocco. Amazigh wine has been described as „a full bodied, fruity and easy to drink red 

wine‟.
805

 

 

 

Figure 1. Amazigh wine 

(Volubilis Imports, < http://www.volubilis2000.com/morocco-wine-moroccan-wine.html>.). 
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It should be appreciated that using the name of the „nation‟ as trade mark for alcohol in an 

Islamic society where drinking of alcohol is considered and believed to be one of the biggest 

sins on the earth,
806

 is an inappropriate use of TCEs. Moreover, describing Amazigh as „full 

bodied, fruity and easy to drink red wine‟ and „passionately yours‟ is an insult to the whole 

nation.  

Another example where the name of the indigenous nation is exploited is in a website for 

selling alcohol and Viagra called „Amazigh online‟.
807

 This website uses the name 

„Amazigh‟ with an Amazigh symbol (ⵣ), which in one of the Tamazight alphabets means 

„Z‟. However, this symbol is not just part of the alphabet, it is a symbol of Amazigh cultural 

resistance in North Africa. Also, the symbol is used in the Amazigh national flag in order to 

represent the Amazigh culture and identity.
808

 

 

Figure 2. The Amazigh flag 

(Amazigh World.org, <http://www.amazighworld.org>). 

Notably, Amazigh peoples describe themselves as Amazigh but they are known to the world 

as Berbers.
809

 For example, in English literature, there are words such as the „coast of 

Barbary‟, the „Barbary states‟, „Barbary treaties‟ and the „Barbary war‟, which were used to 

describe North African states, including Libya, Tunis, Algeria and Morocco.
810

 In fact, the 

word „Berbers‟ is offensive to the Amazigh.
811

 This use of the word „Amazigh‟ (which is a 

part of Amazigh TCEs) as a trade mark for alcohol or as a website for selling alcohol is 
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inappropriate and may be aimed at destroying the cultural and social identity of Amazigh 

peoples through destroying the Amazigh cultural image. This is because TCEs are usually 

associated with the social and cultural identity of the community. Therefore, there is a need 

to revise the current Libyan trade mark Law to prevent such inappropriate uses of the 

Amazigh TCEs. 

In general, Libyan IP laws are outdated, and the protection given to IPRs is not adequate. 

For example, although Libya has been a member of the Berne Convention since 1976, it has 

not yet revised its copyright law. In this regard, the Berne Convention protects authors‟ 

rights over their works for their lifetime plus 50 years after their death, whereas the period 

of protection under Libyan copyright law is for the lifetime of the author plus 25 years after 

their death. Moreover, the protection of the copyright law is not granted to the original 

artistic works, including TCEs, unless they are registered. As mentioned above, as of 2011, 

Libya is one of the countries that has experienced a high level of IPRs violations. This 

involves such things as pirated copies of known brands which are a common feature in 

Libya‟s retail shops and markets. According to the European Commission Director General 

of Trade, one of the main reasons for the high level of IPRs violations in Libya is the 

weakness of enforcement measures and penalties under Libyan IP laws, which are 

inadequate in deterring breaches of IPRs.
812

 

Therefore, the International Monetary Fund (IMF) reported that the Libyan Government 

should give high priority to reforming its IP laws to conform to the protection level of IPRs 

under the World Trade Organization (WTO).
813

 In this regard, Libya joined the Patent 

Cooperation Treaty in 2005, the Agreement of Bilateral Science and Technology 

Cooperation with the United States in 2004, as well as the EU‐Libya Free Trade Agreement 

negotiations in 2007 (which, most likely, will come into force before Libya accedes with the 

WTO).
814

 These treaties have an impact on the protection level of IPRs in Libya, including 

the protection level of TCEs under Libyan IP laws. The first two treaties influence Libyan 

patent law, which is not covered under this research, but the EU‐Libya Free Trade 

Agreement negotiations would likely have an influence on all Libyan IP laws. Thus, the next 

section will discuss the protection of Libyan cultural expressions under Free Trade 

Agreements. 
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5.3 The protection of Libyan cultural expressions under Free Trade 

Agreements 

Free Trade Agreements (FTAs) are agreements that are used by developed countries as 

political instruments to reward allies, and at the same time to improve the protection of IPRs 

worldwide.
815

 In addition, FTAs are used to advance the IP laws of individual countries to a 

level higher than the agreed standards of the TRIPS Agreement.
816

 The TRIPS Agreement is 

the WTO‟s Agreement on Trade-Related Intellectual Property Rights that was created in 

1994 and came into effect in 1995.
817

 This Agreement provides for worldwide minimum 

standards of IP protection that countries should include in their national laws in order to be 

WTO members.
818

 

The TRIPS Agreement is one of the most comprehensive multilateral agreements relating to 

IP. However, it lacks sufficient capacity for the protection of TCEs, because it does not 

directly address the protection or non-protection of the TCEs.
819

 According to Article 9.1 of 

the TRIPS Agreement, member countries are obliged to comply with the substantive 

provisions of Articles 1 through 21 of the Berne Convention, including Article 15(4).
820

 

Under Article 15(4) of the Berne Convention, TCEs – particularly the folklore elements – 

are considered an anonymous work where the identity of the author is unknown but his/her 

nationality can be identified.
821

 Therefore, the country of nationality has a right to protect 

the interests of the author over his/her anonymous work. Also, the Berne Convention 

provides an unlimited period of protection for anonymous works (including folklore) as 

long as they have never been published. However, the protection of the anonymous works 

should expire 50 years after such works have been lawfully made available to the public.
822

 

Under the TRIPS Agreement, parties are allowed to implement more extensive protection in 

their national laws than what is afforded by the TRIPS Agreement, „provided that such 
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protection does not contravene the provisions of the TRIPS Agreement‟.
823

 What must be 

understood is that parties can provide greater protection for the works that have been 

covered by TRIPS as long as they do not contravene the TRIPS Agreement.
824

 In this 

regard, through the WTO or some bilateral FTAs, industrialised countries put pressure on a 

number of developed and developing countries to adopt a higher level of IP protection into 

their laws – that are not required under the TRIPS Agreement – which are known as TRIPS-

Plus.
825

 For example, under the TRIPS Agreement, parties are required to protect literary 

and artistic works that have met the requirements of copyright law for the life of the authors 

plus 50 years after their death. However, under most FTAs, parties are required to extend 

such period of protection to the life of the authors plus 70 years after their death.
826

 

At the same time, parties under TRIPS can also provide protection for works that have not 

been covered by the TRIPS Agreement.
827

 For example, according to Article 15 of TRIPS, 

„any sign, or any combination of signs, capable of distinguishing the goods and services of 

one undertaking from those of other undertakings, must be eligible for registration as a trade 

mark‟.
828

 Also, it states „members may require, as a condition of registration, that signs be 

visually perceptible‟.
829

 However, many trade mark laws recognise smells, sounds and even 

tastes as new types of signs.
830

 In New Zealand, for instance, „sign‟ could be a „brand, 

colour, device, heading, label, letter, name, numeral, shape, signature, smell, sound, taste, 

ticket, or word; and any combination of signs‟.
831

 Also, in many FTAs, trade marks could be 

visual, scent and sound marks. For example, the United States of America‟s FTAs with both 

Morocco and Bahrain allow its Member States to register visual, scent and sound marks as 

trade marks.
832

 

In this regard, the TRIPS Agreement does not include any provisions that directly address 

the protection or non-protection of TCEs. Therefore, those countries who seek to protect 
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their TCEs, including Libya, may revise their national laws in order to provide adequate 

protection for their TCEs.
833

 For example, Panama has been a Member State of the WTO 

since 1997, and thus Panama‟s IP laws must be consistent with the provisions under the 

TRIPS Agreement. However, the WTO and the TRIPS Agreement did not prevent Panama 

from establishing the most comprehensive sui generis system aimed at protecting their 

TCEs.  

In recent years, FTAs appear to have replaced multilateral treaties like TRIPS. For example, 

around 25 developed and developing countries have signed FTAs with industrialised 

countries such as the United States and the European Union.
834

 America itself, for instance, 

has FTAs in force with 20 developed and developing countries.
835

 According to Oxfam 

International,
836

 more than 100 developing countries engaged in over 67 bilateral or regional 

trade negotiations and signed over 60 bilateral investment treaties during 2006. Also, more 

than 30 per cent of world trade in 2007 was governed by more than 250 regional and 

bilateral trade agreements.
837

 Moreover, the WTO website states that there are about 612 

notifications of regional trade agreements as of 7 April 2015, and about 406 of them have 

come into force.
838

 Such bilateral or regional trade agreements significantly focus on issues 

of regulatory convergence, especially in areas related to IPRs.
839

 

In this regard, the External Relations Council of the European Union affirmed the need for a 

framework agreement with Libya in October 2007. This framework was aimed at placing 

relations with Libya within a clear and comprehensive legal framework, in order to establish 

mechanisms for political dialogue and cooperation in the field of foreign and security policy 

(including the issues of illegal immigration).
840

 In 2008, Libya and the European Union 

started negotiations about the EU-Libya Framework Agreement. It is envisaged that this 

Agreement will contain provisions for a deep and comprehensive FTA to address 

                                                           
833

 Susy Frankel, above n 819, 14-16. 
834

 Oxfam International, Signing Away the Future: How Trade and Investment Agreements between Rich and 

Poor Countries Undermine Development (March 2007) (31 May 2015) 

<https://oxfam.qc.ca/sites/oxfam.qc.ca/files/2007-03-21_Signing%20Away%20the%20Future.pdf> 
835

 Office of the United States Trade Representative Executive Office of the President, Free Trade Agreements 

(31 May 2015) <https://ustr.gov/trade-agreements/free-trade-agreements> (Australia, Bahrain, Canada, Chile, 

Colombia, Costa Rica, Dominican Republic, El Salvador, Guatemala, Honduras, Israel, Jordan, Korea, 

Mexico, Morocco, Nicaragua, Oman, Panama, Peru and Singapore). 
836

 Oxfam International is „a confederation of 13 organisations working together in more than 100 countries to 

find lasting solutions to poverty and injustice‟. 
837

 Oxfam International, above n 834. 
838

 The World Trade Organization (WTO), Regional Trade Agreements (2015) (3 June 2015) 

<https://www.wto.org/english/tratop_e/region_e/region_e.htm> 
839

 Keith E Maskus and Guifang Yang, Intellectual Property Rights, Foreign Investment and Competition 

Issues in Developing Countries (Centre for International Economic Studies, the University of Adelaide, 1997) 

1. 
840

 European Neighbourhood Policy, European Neighbourhood and Partnership Instrument Libya Strategy 

Paper and National Indicative Programme (European Neighbourhood Policy, 2011) 5. 



142 
 

investment issues and other trade rules, including IPRs.
841

 For example, it was envisaged 

that the EU-Libya Framework Agreement would assist Libya in adopting „modern 

administrative and management techniques, strengthen its capacity to plan and implement 

complex strategies, build up institutions and administrative capacity and develop its 

legislative and regulatory framework‟.
842

 Such modernisation of the Libyan system is 

required to establish a successful partnership with the EU in the main areas of common 

interest, such as „fighting illegal immigration in the Mediterranean or terrorism, developing 

Libya‟s energy resources in hydrocarbons and renewable energies, creating the bases for 

successful investment in new sectors, improving fundamental freedoms and human 

rights‟.
843

 

However, the EU-Libya negotiations were stalled in 2009 when the Libyan Government 

requested a very substantial political, technical and financial commitment from the EU to 

tackle the migration phenomenon.
844

 In February 2011, the EU-Libya negotiations were 

suspended as a result of the popular uprising in Libya.
845

 At the end of 2011, the February 

Revolution took control and an elected government was born in Libya. In light of this, the 

European External Action Service and European Commission‟s Stately Paper/Multiannual 

Indicative Programme Libya (2014–2015) states that the EU seeks to re-launch negotiations 

of a comprehensive bilateral agreement with Libya similar to the Association Agreements 

concluded with other countries in the Maghreb region. It also states that Libya is in urgent 

need of developing its legislative framework, including its IP laws.
846

 

Notably, Libya is the only Maghreb country that has not yet concluded a Free Trade 

agreement with EU.
847

 However, the EU-Libya negotiations may produce a framework 

agreement which is likely to come into force before the admission of Libya into the WTO, 

and would include requirements equivalent to those of TRIPS or tighter than TRIPS, and 

obligations to implement and enforce these updated laws will be within a reduced time 
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frame.
848

 FTAs are used to negotiate and enforce outcomes different from those which are 

achievable in the multilateral process. Therefore, the industrialised countries who seek to 

increase IP protection in developed and developing countries have effectively used FTAs to 

achieve this goal. Thus, the provisions of the FTAs would entrench the negotiation positions 

of the most powerful parties in the FTAs.
849

 

Due to this, the balance between rewarding industrialised countries for their creations and 

promoting the access of other countries to their inventions and knowledge under the FTAs 

would be unbalanced.
850

 In general, industrialised countries use FTAs to increase the 

protection of IPRs to maintain their growth and competitiveness and support the expansion 

of their companies through limiting the access of other countries to their knowledge.
851

 

Therefore, the Framework Agreement between the EU and Libya would limit public access 

to EU knowledge, which would have an impact on innovations in Libya. Also, the Libyan 

private sector, including the agricultural and fisheries sectors, might be negatively affected 

by the Framework Agreement as a result of stronger competition from EU counterparts.
852

 

Furthermore, Libya will face many challenges in implementing this Framework Agreement. 

Under the Agreement, Libya, for instance, will be required to develop its administrative 

bodies in charge of implementing the Agreement. However, even though the European 

Union will provide Libya with the key expertise to support the modernisation of the Libyan 

administrative bodies, the development of such bodies is not an easy task.
853

 This is due to 

various reasons such as Libya‟s underdeveloped financial system, inadequate infrastructure, 

inefficient public administration and lack of an educated workforce. Also, Libya will be 

required to revise its laws, including IP laws, in order to conform to the provisions under the 

Framework Agreement.
854

 Moreover, such challenges should be addressed by the Libyan 

Government in a fixed time frame, which will put some pressure on the Libyan Government 

and would have an impact on the way forward. 

In this regard, the EU – through the EU-FTA Agreements – oblige countries to join specific 

international agreements related to a specific field of intellectual property rights within a 

specified time frame, which differs from one country to another. For example, the EU-

Lebanon FTA (2002) – the entry into force of the interim Agreement on trade and trade-
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related contents – was in March 2003. This Agreement stipulated that by March 2008, 

Lebanon shall ratify the revisions of the multilateral conventions on intellectual property 

such as the Berne Convention and the Paris Convention of 20 March 1883 for the 

Protection of Industrial Property, and so on; it also required Lebanon to join the TRIPS 

Agreement by March 2008. Further, under the EU-Morocco FTA, Morocco is required to 

join the Berne Convention and the Paris Convention of 20 March 1883 for the Protection of 

Industrial Property by the end of the fourth year after the entry into force of the EU-

Morocco FTA.
855

 

Therefore, the European Union would oblige Libya to accession to a number of 

international intellectual property conventions such as the Berne Convention and the TRIPS 

Agreement within a specified time frame. Thus, Libya would be required to transform and 

change the protection levels of IPRs in its laws within a specified time frame to meet the 

levels of protection under such conventions. However, the requirement of renewing and 

replacing the Libyan IP laws within a specified time frame would have an impact on any 

proposed IP legislation, as well as on the level of protection for Libyan TCEs. This is 

because Libya needs time to renew and replace its IP laws, because the legal environment of 

IPRs and the levels of protection in Libya are different from those of the TRIPS Agreement 

and the Berne Convention. Also, the Libyan legal system lacks legal expertise in the area of 

IPRs, and its IP laws are outdated and have not been reviewed or replaced for more than 40 

years as a result of Qadahfi‟s regime. Moreover, the issue of protecting Libyan TCEs, 

including Amazigh TCEs, is not just a legal issue but is also a political issue. 

The next section will throw some light on the issue of protecting Amazigh TCEs in Libya. 

5.4 The issue of protecting Amazigh TCEs 

 It is estimated that 10 per cent of the Libyan population of six million people is of Amazigh 

origin. The majority of Amazighs have been driven to live in the Nafusa Mountains 

Tripolitania region as a result of the successive waves of emigrants such as Phoenicians, 

Greeks, Romans, Arabs and Europeans.
856

 Also, during Qadahfi‟s regime, the Libyan 

Government tried to erase the Amazigh identity from Libyan history through denying the 

existence of Amazigh peoples and destroying their cultural and historical resources in 
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Libya.
857

 According to Qadahfi, the Amazigh identity and their culture were created by the 

colonialists to fragment the Libyan population. In 1973, Qadahfi declared in his speech in 

Zuara (an Amazigh city in north-west Libya) that the Amazigh peoples were the enemies of 

the Libyan revolution.
858

 In the same year, Qadahfi proclaimed a „Cultural Revolution‟ in 

Libya. Under the Cultural Revolution, the Libyan Government destroyed books that 

mentioned the Amazigh culture and Amazigh history in Libya, and replaced them with other 

books that supported Qadahfi‟s pan-Arabism ideology.
859

 

The newly formed Amazigh rights group reported that Qadahfi said loudly and clearly that 

Libya is an Arab State. According to the chairman of this organisation, the main purpose of 

declaring Libya as an Arab country was to humiliate the Amazigh peoples by making them 

feel as if they are living in a country that does not belong to them.
860

 

In 1985, the Tamazight language was targeted by Qadahfi when he declared, „If your 

mother transmits you this language, she nourishes you with the milk of the colonialist, she 

feeds you their poison‟.
861

 Following this, the Tamazight language and traditional Amazigh 

songs were formally banned. Those attempting to promote the Amazigh cultural 

expressions, culture or rights were faced with persecution, imprisonment, and even 

execution.
862

 In 1998, Amazigh names were formally banned in Libya as a result of 

adopting Law No. 7 of 1998 on Civil Status (the Law of 1998). According to Article 21 of 

the Law of 1998, it is prohibited to grant any birth certificate with a non-Arabic name.
863

 

In 2002, the Libyan Government adopted Law No. 24 of 2002 on Forbidding Use of 

Languages Other than Arabic (the Law of 2002). According to Article 3 of the Law of 

2002, the use of non-Arabic names shall be banned, and it prohibits any recording of non-

Arabic names in any records and documents. It also states that any person who has a non-

Arabic name shall change his/her name within in a period of maximum one year from the 

date of enforcement of this law.
864

 Moreover, any person who violates the provisions of 

Article 3 of the Law of 2002 shall be subjected to a fine between 1000 and 5000 Libyan 
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dinars (around USD750–3750). It also states that the violator will be deprived from 

obtaining any Libyan ID documents, including a Libyan passport. In addition, any child 

bearing a non-Arabic name was not registered by the State and thus was denied education. 

Further, the penalty provided above is multiplied for any civil servants who help the 

offender to violate the provisions of Article 3.
865

 According to a US Department of State 

human rights report, Qadahfi‟s regime also tried to ensure that Amazigh people marry only 

non-Amazigh people in order to erode their sense of identity.
866

 

In 2007, the official attitudes towards treatment of Amazigh peoples changed, when Saif al-

Islam (Qadahfi‟s son) announced his plan to draft a new Libyan Constitution to represent 

the view of the Libyan youth, which he entitled „Libya Al-Ghad‟ (Libya of Tomorrow). In 

this regard, the Libyan regime, through Saif al-Islam, for the first time tried to communicate 

with Amazigh communities in order to solve their cultural rights issues in Libya.
867

 To this 

end, Saif al-Islam put some pressure on the Libyan Government to modify the Law of 2002 

and issued Decree No. 3 of 2007 (the Decree of 2007). This Decree was also issued to 

protect the international human rights image of Libya,
868

 which would help Libya‟s 

negotiations towards FTAs with the EU. According to Article 1 of the Decree of 2007, the 

ban on using non-Arabic names was lifted in Libya, and therefore, Amazigh peoples were 

able to name their children their own family names.
869

 In the same year, Saif al-Islam and 

the Prime Minister of Libya (Baghdadi Ali Mahmoudi) visited Amazigh communities. Such 

new overtures gave Amazigh peoples hope that an explicit mention of „protected cultural 

rights‟ would be included within Saif‟s proposed new Constitution.
870

 However, in March 

2007, Qadahfi delivered a speech in which he upheld the regime‟s traditional position on 

Amazigh TCEs and denied the existence of Amazigh peoples in Libya.
871

 

In 2008, Qadahfi, in his meeting with the Amazigh tribal leaders from the Nafusa 

Mountains region, warned the indigenous community that they could „call yourselves 

whatever you want inside your homes – Berbers, children of Satan, whatever – but you are 
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only Libyans when you leave your homes‟.
872

 In December 2008, Qadahfi‟s regime placed 

Yefren city in the Nafusa Mountains region under siege, and members of the Revolutionary 

Committees movement and a youth association linked to Saif al-Islam Qadahfi raided 

houses of well-known local Amazigh personalities.
873

 Also, there was a sizable and 

menacing anti-Amazigh protest in the city of Yefren organised by the Libyan regime in the 

same year.
874

 What can be understood is that the process of arabisation
875

 of Amazigh 

peoples in Libya has advanced more rapidly and completely than in any other North African 

country.
876

 

In 2011, Amazigh peoples played a key role in the revolution against Qadahfi‟s regime, and 

their cities quickly joined the February Revolution. In March 2011, the National 

Transitional Council (NTC) was established to lead the revolution against Qadahfi‟s regime. 

In addition, according to the NTC, the new Libyan Government would protect and recognise 

the full rights of indigenous groups in Libya.
877

 This led the Amazigh peoples to hope that 

the decades of discrimination and repression against their identity and their TCEs was 

finished, and they would be able to revive their cultural expressions, including their 

language, without fear of repression.
878

 It also gave them hope that their identity would be in 

Libya‟s new Constitution and their language would be an official language alongside 

Arabic.
879

 

The NTC drafted a Draft Constitutional Charter for the transitional stage, which acts as a 

framework for the transitional government until a permanent Constitution is ratified in a 

plebiscite.
880

 In this Draft, according to Article 1, „Arabic is its official language. The State 

shall guarantee the cultural rights for all components of the Libyan society and its languages 

shall be deemed national ones‟.
881

 Also, according to Article 6 of the Constitutional 

Declaration: 

Libyans shall be equal before the law. They shall enjoy equal civil and political rights, shall 

have the same opportunities, and be subject to the same public duties and obligations, without 
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discrimination due to religion, doctrine, language, wealth, race, kinship, political opinions, 

and social status, tribal or eminent or familial loyalty.
882

 

In addition, it has been reported that the Libyan revolution was to secure freedom; thus, the 

revolution is not over yet for the Amazigh peoples unless they secure their rights to protect 

their TCEs.
883

 

Nations around the world are proud of their cultural heritage, especially their TCEs, because 

TCEs are the most significant and well-acclaimed element of their cultural heritage, and 

cultural expressions are closely associated with the social and cultural identity of the 

nation.
884

 Therefore, indigenous peoples, including Amazigh peoples, seek to have rights 

over their TCEs recognised by the legislation of the countries in which they live. From this 

basic recognition, Amazigh peoples seek to protect, use, control, develop and preserve 

Amazigh cultural expressions such as stories, songs, dance and languages; they may also 

seek to revive their TCEs where their traditions have been destroyed, seek to preserve what 

remains of their language, and revive the parts that have been erased as a result of the 

Libyan Government policy.
885

 In this regard, there were furious demonstrations against the 

Libyan parliament conducted by Amazigh peoples during 2012 and 2013. These 

demonstrations intended to force the Libyan parliament to revise the Draft Constitution in 

order to recognise and protect Amazigh TCEs, including the recognition of the Tamazight 

language as an official language alongside Arabic. In July 2013, Amazigh peoples entered 

into a civil disobedience and also declared that they would not participate in the Libyan 

election of the Constitution Committee in December 2013.
886

 

At the end of July 2013, the Libyan parliament adopted Law No. 18 of 2013 on the Rights of 

Cultural and Linguistic Components (the Law of 2013). Under this law, Libyan TCEs, 

including Amazigh TCEs, shall be safeguarded and promoted by the Libyan Government. In 

this regard, Ministries such as Education, Higher Education and Scientific Research and the 

Culture and Civil Society are responsible for safeguarding and promoting Libyan TCEs. 
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These Ministries try to safeguard and promote TCEs within their authorities and 

specialties.
887

 

The next section will discuss the role of each Ministry in relation to the issue of 

safeguarding and promoting TCEs in Libya. 

 

5.4.1 The role of the Ministries of Education and Higher Education and 

Scientific Research in safeguarding and promoting Libyan TCEs 

The Ministries of Education and Higher Education and Scientific Research are responsible 

for providing equal educational opportunities for all members of society and ensuring the 

high quality of the education system in order to develop human resources in Libya.
888

 

According to Article 2 of the Law of 2013, the Amazigh language (Tamazight) should be an 

optional subject in the curriculum approved in accordance with the laws and regulations in 

place in the schools within Amazigh territories or elsewhere.
889

 Article 3 of the Law of 2013 

states that the Ministry of Education is responsible for providing textbooks and qualified 

teachers as well as all the means necessary to put this law into effect.
890

 In this regard, the 

Ministry of Education could play a significant role in safeguarding and promoting the 

Amazigh language through teaching the language to the next generation. 

Furthermore, Article 5 of the Law of 2013 states that the Ministry of Higher Education and 

Scientific Research is responsible for establishing research centres that will preserve and 

promote the cultural and linguistic identity of the Amazigh peoples. These research centres 

are also intended to protect and develop the cultural and linguistic heritage of Amazigh.
891

 

In March 2015, for instance, the Minister of Higher Education of Libya adopted decision 

number 74 in regards to establishing a section for Tamazight language in the faculty of Arts 

in the University of Al-Jabal Al-Gharbi Zawia. This decision was to allow Amazigh peoples 
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to preserve what remains of their language and revive the parts that have been erased as a 

result of Libyan Government policy under Qadahfi‟s regime.
892

 

The role of the Ministries of Education and Higher Education and Scientific Research in 

safeguarding and promoting Libyan TCEs is not comprehensive enough. Those Ministries 

are intended to educate people and therefore, could play a significant role in safeguarding 

and promoting the Tamazight language (which is a part of TCEs) through teaching it to the 

next generation.
893

 However, the role of the Ministries of Education under the Law of 2013 

is more about safeguarding and promoting the Tamazight language rather than all aspects of 

Amazigh TCEs; it is also more about safeguarding and promoting the Tamazight language 

rather than protecting Tamazight language from inappropriate uses. This is because the 

provisions of the Law of 2013 are aimed at safeguarding and promoting the Tamazight 

Language rather than protecting such language from inappropriate uses. Therefore, the 

articles of the Law of 2013 mainly focus on promoting and safeguarding the Tamazight 

language instead of focusing on promoting and safeguarding of all aspects of Amazigh 

TCEs.
894

  

Notably, these Ministries could play a significant role in promoting and safeguarding 

Amazigh TCEs, as well as their cultural rights, including their IPRs over their TCEs. For 

example, these Ministries could improve the awareness of the Libyan people about Amazigh 

cultural issues in Libya, including the issue of protecting their IPRs over their TCEs, 

through educating the next generation about the importance of protecting cultural diversity 

in Libya, as well as the importance of recognising and protecting the cultural rights of 

Amazigh peoples in Libya.
895

 

5.4.2 The role of the Ministry of Culture and Civil Society in safeguarding and 

promoting Libyan TCEs 

The Ministry of Culture and Civil Society is responsible for collecting, promoting and 

safeguarding Libyan cultural heritage, including Libyan TCEs. It is also responsible for 

highlighting the role and contribution of Libya in human heritage development.
896

 In this 
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regard, the Ministry of Culture and Civil Society is responsible for conducting operations of 

recording and collecting TCEs and preparing research that will revive Libyan TCEs, 

including Amazigh TCEs.
897

 

The Ministry is responsible for supporting and encouraging inventiveness in the areas of 

culture, literature and arts.
898

 It is also responsible for the enforcement of Libyan laws in 

relation to IPRs and neighbouring rights, nationally and internationally. It is also responsible 

for registering and documenting the literary and artistic works and protecting and registering 

Libyan cultural heritage (including TCEs) in international organisations.
899

 Moreover, the 

Ministry is responsible for enforcing the provisions of copyright law and suggesting any 

draft revisions for such law that would allow the Ministry to achieve its goals. Furthermore, 

the Ministry of Culture and Civil Society is responsible for granting licences to the civil 

society institutions (non-governmental organisations regulated by the government) and 

pursuing their work in Libya. It is also required to cooperate and coordinate with these civil 

society institutions in order to serve the social and cultural development and human rights 

issues in Libya,
900

 including Amazigh cultural rights issues. 

Under Article 4 of the Law of 2013, the Ministry of Culture and Civil Society, in 

coordination with the municipal councils of Amazigh, is responsible for organising and 

supporting annual or seasonal culture festivals in order to revive the cultural heritage of the 

Amazigh.
901

 In this regard, the role of the Ministry of Culture and Civil Society is to 

safeguard and promote Libyan culture through supporting cultural activities of the local and 

indigenous communities in Libya.
902

 The official government policy states that the role of 

this Ministry is to promote and safeguard TCEs through strengthening Libyan cultural 

diversity in order to strengthen the national security and national cohesion in Libya.
903

 In 

relation to this, according to Mr Moussa Ahmed Harem (the Undersecretary of the Ministry 

of Culture and Civil Society), his Ministry has officially adopted several festivals related to 

Amazigh culture in order to promote and safeguard Amazigh culture, including Amazigh 

TCEs such as Amazigh songs, dance, stories etc. For example, the Ministry supports the 
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Amazigh cultural festivals in the cities of Jadu and Nalut in the Nafusa Mountains region in 

order to support cultural diversity in Libya.
904

 

Moreover, he states that the time when the government prohibits all non-Arabic cultural 

activities has finished, and now it supports all artworks that would benefit Libyan culture 

and Libyan society. According to the Undersecretary, his Ministry has taken practical steps 

to highlight cultural diversity in Libya. For example, the Ministry of Culture and Civil 

Society supports cultural diversity through providing opportunities for all cultural and 

linguistic components to represent their cultures nationally and internationally.
905

 At 

national level, the Ministry supports monthly Amazigh magazines such as the Aramat 

magazine and Tamousne magazine. The Aramat magazine, for instance, is the first 

magazine that has been written in the Tamazight language and published in Libya.
906

 The 

Ministry also established a Libyan Centre for Local Cultures and empowered its regional 

Culture and Civil Society offices in order to achieve its goals, including promoting and 

safeguarding Amazigh TCEs. At international level, the Ministry sent representatives from 

the Aramat magazine within its delegation to participate in the Book Exhibitions in both 

Morocco and Egypt in 2013.
907

   

1- The Libyan Centre for Local Cultures 

In 2014, the Libyan Centre for Local Cultures was opened in Tripoli by the Ministry of 

Culture and Civil Society. This Centre is intended to promote and safeguard Libyan 

culture.
908

 Mr Moussa Ahmed Harem stated in the official website of the Libyan Ministry of 

Culture and Civil Society that „the Libyan Centre for Local Cultures is considered to be a 

brick in the formation of the Libyan identity through conservation of the local cultures that 

make it up‟.
909

 This is because this Centre documents and presents the cultural and linguistic 

heritage of Libya, including Amazigh cultural and linguistic heritage.
910

 The role of the 

Libyan Centre for Local Cultures is to promote and safeguard Libyan culture and linguistic 

heritage (including TCEs) through the recognition of the local and indigenous cultures that 

make it up. Therefore, it only recognises the local and indigenous cultures and not the rights 

of the indigenous and local communities over the elements of their cultures. The Libyan 
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Centre for Local Cultures, for instance, recognises the Amazigh TCEs as a part of the 

Libyan TCEs, but it does not recognise or protect the IPRs of Amazigh peoples over their 

TCEs. This is because Libyan IP laws do not recognise or protect the collective IPRs of the 

Amazigh over their TCEs unless they have been registered under the name of one of their 

individuals or private institutions. In fact, as discussed above, the protection of such 

registered TCEs under IP laws is inappropriate and inadequate. 

In this regard, the recognition of Amazigh TCEs as part of Libyan TCEs is a step towards 

promoting and safeguarding cultural diversity in Libya. However, such recognition without 

recognising and protecting the collective rights of Amazigh over their TCEs would not be 

enough to protect Amazigh TCEs from extinction. Therefore, Amazigh peoples are not 

satisfied with the role of the Libyan Centre for Local Cultures in promoting and 

safeguarding their TCEs, because it does not recognise or protect their rights over their 

TCEs. 

2- The Libyan Culture and Civil Society offices 

In 2012, the Libyan Council of Ministers adopted Decree No. 135 (Decree No. 135) on 

organising the Ministry of Culture and Civil Society‟s bodies and functions.
911

 According to 

Article 2(14) of Decree No. 135, this Ministry is required to strengthen and support the role 

of its Culture and Civil Society offices within Libyan regions in order to empower the 

Libyan local and indigenous communities to promote and safeguard their TCEs.
912

 In this 

regard, there are 66 regional Culture and Civil Society offices (regional culture offices) in 

Libya, and each of these offices has a number of culture offices within their region.
913

 

According to Al-Anba News Agency, Mr Al-Hapep Al-Amin, the Former Minister of the 

Libyan Culture and Civil Society, has declared that his Ministry has renewed 149 culture 

offices and established 79 new culture offices all over Libya in 2013.
914

 These regional 

culture offices and their culture offices are responsible for achieving the goals of the 

Ministry, including promoting and safeguarding Libyan TCEs.
915
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Article 6 of Decree No. 135 provides that the Department of Cultural Offices in the Ministry 

of Culture and Civil Society is responsible for managing the regional culture offices and 

overseeing their performance. It is also responsible for preparing reports and studies about 

the level of performance of these regional culture offices in order to improve their capacity 

and efficiency in achieving the goals of the Ministry.
916

 Moreover, the Department of 

Cultural Offices is responsible for proposing conditions and qualifications that should be 

met by anyone who wishes to be a staff member of the regional culture offices. It is also 

responsible for conducting workshops that develop and improve the performance of staff in 

these offices in order to improve the role of these offices in promoting and safeguarding 

TCEs.
917

 

Notably, the staff members of each office (regional culture offices or culture offices) are 

usually from the local and indigenous communities where the office is situated. This may be 

because these particular people would know how to promote and safeguard their TCEs 

without any breach of the provisions of their customary laws. In this regard, Barbara 

Harrison, in her book Collaborative Programs in Indigenous Communities: From Fieldwork 

to Practice, states that: 

It is nearly impossible to design and establish collaborative programs without knowing the 

community well. Collaborative programs must be based on locally perceived needs. An 

agency or individual fieldworker with a new theoretical framework should proceed with 

caution insofar as attempting to apply that framework in a wide range of unknown settings. 

Success is far more likely when the rationale for a program is developed in collaboration with 

local communities.
918

 

In accordance with this, the role of each regional culture office in promoting and 

safeguarding TCEs is dependent on the locally perceived needs of the region where the 

office is situated. It is also dependent on the ability of the staff members of the regional 

culture offices to provide and organise programs that meet the expectations of the local and 

indigenous communities. In this regard, the culture offices, as mentioned above, are run and 

directed by the Department of Cultural Offices in the Ministry of Culture and Civil Society 

to achieve the goals of the Ministry. At the same time, however, these offices have some 
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flexibility in running and organising certain programs, within their limited budget, that 

would suit the needs and expectations of the local and indigenous communities.
919

  

Therefore, although the Ministry provides the same support to all of its regional culture 

offices, the role of these regional culture offices in promoting and safeguarding TCEs 

differs. For example, the role of the regional culture offices in Amazigh cities where 

Qadahfi‟s regime has erased some of their TCEs would be different from the role of the 

regional culture offices in other cities. This is because the role of the regional culture offices 

within Amazigh cities would not be to only promote and safeguard Amazigh TCEs but also 

to revive the parts that have been erased (this will be discussed further in the next Chapter). 

The administrative structure of the regional culture offices is: 

A. The culture offices section: 

This section is responsible for following up on the progress of the culture offices in relation 

to achieving the goals of the Ministry of Culture and Civil Society, including promoting and 

safeguarding TCEs.
920

 

B. The administrative affairs section: 

This section is responsible for the personnel, archives and publications within the region 

where the regional culture office is situated.
921

 For instance, the Tamousne magazine is a 

monthly Amazigh magazine issued by the regional culture office of Jadu (Jadu is one of the 

Amazigh cities in the Nafusa Mountains region of Libya). Tamousne is aimed at improving 

people‟s awareness of Amazigh TCEs, including their religious beliefs and their language, 

in order to strengthen national security and national cohesion in Libya.
922

 It is worth 

mentioning that the majority of Amazigh peoples in Libya follow the Ibadiyya sect,
923

 

which is neither Sunni nor Shi‟i and exists mainly in Oman, Algeria (M‟zab Valley), Libya 

(Nafusa Mountains region) and Tunisia (the Island of Djerba). According to other Islamic 

groups, Ibadis are the only Islamic sect remaining from the Khariji, and they have tried to 

erase them because of their religious beliefs.
924

 Tamousne magazine tries to highlight the 
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differences between Amazigh and Khariji religious beliefs and the fact that the Ibadis are 

not Khariji, through providing information about the establishment of the Ibadiyya sect and 

the Ibadiyya Imam. It also provides information about Amazigh history in Libya, as well as 

their Tamazight language and Tifinagh alphabet (ⵜⵉⴼⵉⵏⴰⵖ).
925

 

C. The media and social and cultural activities section: 

This section is responsible for media activities such as editing news, reporting and 

communication. It is responsible for cultural activities, including organising cultural 

festivals and supporting traditional musical and theatre groups within the region where the 

regional culture office is situated. In addition, it is responsible for supporting traditional 

handicrafts through organising handicrafts exhibitions and workshops that aim to encourage 

the holders of handicrafts to transmit their knowledge to the next generation. Further, it is 

responsible for supporting talents and creators and following up the process of registration 

of their IPRs with the competent authorities.
926

 

D. The civil society institution section: 

This section is responsible for overseeing and licensing of charities within the region where 

the main culture office is situated. It is also responsible for managing and monitoring the 

work programs of voluntary collectives.
927

 

E. The financial and financial audit sections: 

These sections are responsible for the financial measures of the culture and civil society 

office.
928

 

Notably, the administrative structure of the regional culture offices does not include a legal 

section that is responsible for the enforcement of Libyan IP laws or to deal with IPRs issues 

such as the protection of TCEs at a regional level. In this regard, it should be appreciated 

that although the Ministry of Culture and its regional culture offices are required by the 
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Decree of the Council of Ministers to promote, safeguard and protect Libyan TCEs, neither 

the Ministry nor its regional culture offices have the legal ability to do so. This is because 

the Ministry and its regional culture offices do not have a legal foundation that would 

support and govern their role in promoting, safeguarding and protecting TCEs in Libya. For 

example, the authority of the Ministry and its regional culture offices in promoting, 

safeguarding and protecting TCEs is derived from a decree, which can be changed at any 

time. Also, the current Libyan IP laws are outdated, and they do not support the role of the 

Ministry and its regional culture offices in safeguarding, promoting and protecting Libyan 

TCEs. 

For instance, neither the Ministry nor its regional culture offices are responsible for granting 

authorisations or collecting fees for the exploitation of Libyan TCEs, such as the Organisme 

Tunisien de Protection des Droits d’Auteurs (OTPDA) in Tunis. The OTPDA, as discussed 

in Chapter 4, is a government agency responsible for controlling the exploitation of 

Tunisian TCEs. In accordance with the Tunisian sui generis system within the Copyright 

Law of 1966, the OTPDA (State) is the owner of the IPRs over any work which falls into 

the public domain of the State, including TCEs.
929

 Therefore, the OTPDA has the right to 

grant authorisations to those who wish to exploit any work which falls into the public 

domain of the State, including TCEs. It also has a right to impose a fee that has to be paid in 

return for authorisation to exploit the works of TCEs.
930

 

Another example is, neither the Ministry nor its regional culture offices have a special 

registration system for the protection of collective rights where the TCE holders can register 

their collective rights, such as the one used in Panama. The Panama sui generis system, as 

discussed in Chapter 4, is built upon the Panama Law of 2000 which aims to protect TCEs 

through recognising and protecting the collective IPRs of the TCE holders over their 

TCEs.
931

 To this end, Panama adopted the Executive Decree of 2001 to regulate the Panama 

Law of 2000.
932

 Under the Executive Decree, the TCE holders, through their institutions, are 

required to register their TCEs in a special registration system for the protection of 

collective rights, run by a government agency, in order to protect their TCEs.
933

 Thus, under 
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the Panama sui generis system, the government agency has the legal authority to protect the 

collective IPRs of the TCE holders over the registered TCEs of the TCE holders. 

Under the current Libyan IP law, neither the State (the Ministry of Culture and Civil Society 

and its regional culture offices) nor the TCE holders have any existing rights over Libyan 

TCEs. This is because neither the rights of the State over its TCEs nor the collective rights 

of the TCE holders over their TCEs are recognised or protected under the current Libyan IP 

laws. Therefore, neither the State nor the TCE holders have the right to control the 

exploitations of Libyan TCEs or the right to protect Libyan TCEs from inappropriate use by 

others. This means anyone can exploit Libyan TCEs without paying any fees or obtaining 

any prior approval from either the TCE holders or the Libyan Government, as a result of the 

lack of a legal foundation. 

In this regard, although the Ministry and its institutions are responsible for promoting, 

safeguarding and protecting TCEs, its role is more about promoting and safeguarding the 

TCEs to promote the cultural diversity and strengthen the Libyan national security, rather 

than protecting the TCEs and the rights of the TCE holders in Libya. For example, one of 

the aims of the Ministry of Culture and Civil Society is to ensure the enforcement of Libyan 

IP laws and to propose a draft revision for such laws in order to help the Ministry achieve its 

goals. One of its goals is to promote and safeguard cultural diversity in Libya, including 

promoting and safeguarding TCEs. 

However, the development of the Libyan regional culture institutions and the Libyan Centre 

for Local Cultures was not accompanied by any development or revision of Libyan IP laws. 

Thus, the role of these regional culture institutions in promoting and safeguarding Libyan 

TCEs is not sufficient to protect such TCEs from extinction. This is because the role they 

play in promoting and safeguarding TCEs in Libya is not supported by an IP system that 

encourages the TCE holders to keep practising and developing their TCEs. Therefore, the 

Libyan TCE holders are unlikely to be satisfied with the role of the regional culture offices 

in promoting and safeguarding their TCEs, because they do not recognise or protect their 

rights over their TCEs, including their IPRs (discussed in the next Chapter). 

The next section will highlight some aspects of Amazigh TCEs that are facing extinction in 

the Nafusa Mountains region as a result of the lack of the legal protection for the TCEs. 
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5.5 Traditional textile handicrafts in the Nafusa Mountains region (case 

study) 

Traditional textile handicraft in the Nafusa Mountains region is part of an important 

handicraft industry because it represents a key part of the Amazigh culture and customary 

beliefs. Also, Amazigh peoples believe that weaving of their traditional attire is not just an 

intersection of yarns with wool but is also an inter-weaving of their life with their legend, 

history, culture and customary beliefs.
934

 In this regard, Amazigh traditional attire includes 

some of their symbols, which represent their culture and customary beliefs.
935

 These 

symbols are divided into different categories, and each category belongs to certain Amazigh 

traditional attire that is used by certain people. For example, the symbols that are used in the 

traditional attire of males are different from those used in the traditional attire of females. 

Also, the symbols that are used in the traditional attire of children are different from those 

used in the traditional attire of teenagers or adults. Moreover, Amazigh traditional attire is 

divided into different categories, and each category is used for certain events such as 

weddings and funerals.
936

 

 

  (Amazigh symbols)                                                        (Amazigh women‟s attire) 

Figure 3. Some Amazigh symbols and traditional attire in the Nafusa Mountains region 

(Suaad Ahmed Bobernosh <http://mirathlibya.blogspot.com.au/2012/12/2.html>) 
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There are also certain symbols that belong to each Amazigh city in the Nafusa Mountains 

region that are used in their traditional attire in order to distinguish it from the traditional 

attire of other Amazigh cities. In addition, in regards to certain Amazigh families, there are 

particular days when the making of the Amazigh attire must start as well as particular days 

when it must finish.
937

 What must be understood is that Amazigh peoples have their own 

customary laws which govern all the processes of making their traditional attire. According 

to Ms Suaad Ahmed Bobernosh (a Libyan researcher on Libyan cultures), in her report The 

Amazigh Woman is the Guard of Weaving and Therefore She is the Guard of Culture, the 

weavers are required to follow these customary laws in order to pay respect and gain the 

blessings of their aunt-sisters who teach them how to weave.
938

 

Despite Qadahfi‟s regime and its restricted rules against anything non-Arabic, which lasted 

for more than 40 years, the textile handicraft of the Amazigh traditional clothes in the 

Nafusa Mountains region has survived. According to Ms Bobernosh, this has survived due 

to several reasons: first, the Amazigh weaving handicraft industry is closely associated with 

the social rituals and traditions of Amazigh peoples. Second, the weaving of traditional 

attire is a handicraft of women within Amazigh society, and the Amazigh society values 

women by their handiwork. Third, the weavers are highly respected in the Amazigh 

society
939

 because they produce textiles that accommodate and promote Amazigh customary 

beliefs and TCEs.
940

 

According to Ms Bobernosh, the existence of the current Amazigh TCEs in Libya is because 

of the significant role that Amazigh women have played in maintaining and practising 

Amazigh TCEs in their houses.
941

 This could be one of the main reasons behind Qadahfi's 

declaration of 1985: „If your mother transmits you this language [Tamazight], she nourishes 

you with the milk of the colonialist, she feeds you their poison‟; his statement of 2008: „Call 

yourselves whatever you want inside your homes – Berbers, children of Satan, whatever – 

but you are only Libyans when you leave your homes‟; and the reason behind the role of the 

Libyan Government in ensuring that Amazigh peoples only marry non-Amazigh. 

Another reason why such handicraft has survived – even though the government eliminated 

all private rights in 1978 – is that the aim of the Amazigh women who work in the weaving 

industry is usually to provide enough traditional attire for their family members and also 
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earn money. In this regard, Amazigh women, in general, prefer to make Amazigh traditional 

attire for their family members by themselves or have it made under their supervision. 

Therefore, it is believed that there is no Amazigh house in the Nafusa Mountains region 

without a local instrument (Azta, see Figure 4) for making Amazigh traditional attire.
942

 

Another reason for the existence of the handicraft of woven Amazigh traditional attire is 

that the raw materials for making such attire are available in the Nafusa Mountains region. 

Also, the traditional instrument (Azta) and its equipment can be made by a family member 

or bought from any wood-shops in Tripoli.
943

 

Figure 4. The traditional instrument (Azta) used for making Amazigh traditional attire 

 

 (Suaad Ahmed Bobernosh http://mirathlibya.blogspot.com.au/2012/12/2.html>.) 

However, according to Ms Bobernosh, such handicrafts are facing extinction as a result of 

the rapid changes experienced by Amazigh society in recent years such as the increasing 

access to technology and the importation of counterfeit products from overseas (discussed 

further in the next Chapter). Moreover, as mentioned above, Amazigh traditional attire is 

divided into certain categories, and each category has its own symbols. In this regard, in 

cases where Amazigh traditional attire becomes extinct, all the symbols used in its 

production will face extinction because weavers are not allowed to re-use such symbols 

when making other attire. According to Ms Bobernosh, „Amazigh people should record and 

promote their weaving handicraft through providing education and training courses to the 

girls of the next generation‟.
944
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As discussed, promoting and recording TCEs (including weaving handicraft) through 

providing education and training courses to the next generation is a step aimed at 

safeguarding and promoting TCEs, but it is not enough to protect TCEs from extinction. 

This is because the weavers need to be encouraged through recognising and protecting their 

rights over their creations in order to promote and safeguard their handicrafts. In this regard, 

adopting an IP system that recognises and protects the collective rights of the weavers over 

their creations, and their customary laws, would encourage them to practise their handicrafts 

and create new inventions. Development of such an IP system, in line with a government 

funding support projects for artisans, would protect the weaving handicraft industry in the 

Nafusa Mountains region from extinction.  

In light of this, the Libyan Ministry of Industry proposed a Draft Revision (the Draft 

Revision) of Law No. 22 of 1989 on Industrial Organization (the Law of 1989) in 2013.
945

 

The Law of 1989 governs and organises the industry bodies in Libya. Under this law, there 

are no provisions that cover and protect the Libyan handicraft industry,
946

 and this could be 

one of the main reasons behind the Draft Revision of this law. The Draft Revision by the 

Ministry of Industry includes a chapter on the protection and promotion of the handicraft 

industry, and provides a definition for the expression „handicraft industry‟.
947

 Under the 

Draft Revision, the handicraft industry is described as a traditional industry that is 

„dependent on the level of creativity and skill crafts of the artisan and has an artistic and 

cultural nature inspired by the Libyan culture identity and national heritage‟.
948

 According 

to Article 32 of the Draft Revision, the Ministry of Industry is responsible for promoting 

and protecting handicrafts by supporting the artisan through helping them to on-sell their 

products and repair their instruments.
949

 Also, Article 33 of the Draft Revision states that it 

is prohibited to import products that are similar to the traditional cultural products unless 

there is prior approval from the Ministry, and it is necessary to cover the needs of the local 

market.
950

 Moreover, the Ministry will sponsor and support all projects that are intended to 

safeguard and promote Libyan cultural heritage in relation to the handicraft industry, and 

particularly will be responsible for: 

 conducting research studies and reports on the traditional industry; 

 conducting workshops that aim to improve the skills of the artisan in Libya; 
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 supporting the industrialisation of cities for the handicraft industry.
951

 

Therefore, the provisions of the Draft Revision would help Libyan artisans, including 

Amazigh artisans, to promote and safeguard their handicrafts, which include some of their 

TCEs. However, the Libyan Government has not yet employed the Draft Revision; the Law 

of 1989, which does not cover or protect Libyan handicrafts, is still in power. 

5.6 Conclusion 

The protection of IPRs is inadequate in Libya, because Libyan IP laws have not been 

revised or enforced for decades; for example, the last revision of the Libyan copyright law 

was done in 1976. However, this has not been enforced because the Libyan Government 

eliminated all private property rights (including IPRs) in 1978. Also, the enforcement 

measures and penalties under Libyan IP laws are outdated and weak, and they do not match 

the protection standards of IPRs under the Berne Convention or TRIPS Agreement. Libya is 

not a member of the WTO and therefore is not a part of the TRIPS Agreement, but it is a 

member of four WTO treaties, including the Berne Convention. 

The Libyan Government was required to revise its IP laws and provide protection to IPRs 

equivalent to international standards in order to start negotiating about becoming a WTO 

member. To this end, Libya became a party to several international IPRs agreements in 

order to improve the protection level of IPRs in Libya. The participation of Libya in 

international treaties in relation to IPRs, including FTAs, would improve the level of 

protection of IPRs but would also have an impact on the level of protection of Libyan TCEs. 

This is due to two reasons: first, there are no agreed international standards for the 

protection of TCEs; and second, the provisions of the FTAs would entrench the negotiating 

positions of the most powerful parties in the FTAs, which might not support the idea of 

providing protection for TCEs within the Libyan context. 

Protection of TCEs is a sensitive issue in Libya because it includes the issue of protecting 

Amazigh TCEs, which the Libyan Government, for more than four decades, tried to destroy 

and erase from Libyan history and culture. The new Libyan Government has taken some 

steps towards promoting and safeguarding Libyan TCEs, including Amazigh TCEs. 

However, such steps are piecemeal and insufficient to safeguard, promote and protect 

Libyan TCEs, including Amazigh TCEs. This is because the role of the Libyan Ministries in 

promoting and safeguarding Libyan TCEs does not include a registration system where the 

TCE holders can register their TCEs. Also, the development of new Libyan institutions that 
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are supposed to promote and safeguard Libyan TCEs was not accompanied by a revision of 

the current Libyan IP laws. 

Therefore, there is a need for bold steps towards protection of Libyan TCEs, and 

particularly towards the issue of protecting Amazigh TCEs. One of these steps is adopting 

or revising the current Libyan IP laws in a way which would recognise and meet the needs 

of the TCE holders and their TCEs. This is because TCEs are often a living culture, which 

means that the local and indigenous communities who hold such TCEs need to be 

encouraged to practise and develop their TCEs in order to safeguard and promote them. 

Therefore, adopting an effective IP law system that recognises and protects the IPRs of the 

local and indigenous communities over their TCEs would encourage them to practise and 

develop their TCEs. The researcher chose the Nafusa Mountains region, which is widely 

diversified and includes various cultural backgrounds, to conduct fieldwork in order to 

discover their needs and expectations about the role of the government regarding these 

issues and to make recommendations about what these bold steps might be. 
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6 Field work in the Nafusa Mountains region 
6.1 Introduction 

As discussed in Chapter 5, the researcher chose the Nafusa Mountains region to conduct 

fieldwork in order to discover the needs and expectations of the Amazigh TCE holders 

about the role of the government in protecting, promoting and safeguarding their TCEs in 

the region. The Nafusa Mountains region is located in the north-west of Libya, which is 

widely diversified and includes people of various cultural backgrounds, as well as being 

heavily inhabited by the Amazigh peoples (see Figure 5). Notably, the researcher who 

conducted the fieldwork is of Amazigh origin from the Nafusa Mountains region. In this 

regard, Barbara Harrison, in her book Collaborative Programs in Indigenous Communities: 

From Fieldwork to Practice, states that: 

Indigenous researchers bring unique strengths, perspectives, and philosophies to research 

among their own people. For many generations, most published research on indigenous 

communities was limited to viewpoints and perspectives of nonindigenous researchers, but the 

perspectives of the indigenous people themselves can provide new insights and dimensions.
952

 

 

 

Figure 5. The Nafusa Mountains region 

The issue of protecting and promoting Amazigh TCEs was taboo and no one was permitted 

to talk or write about it in Libya for more than four decades. Also, the role of the Libyan 

Government during that time was essentially aimed at destroying Amazigh people‟s TCEs 
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in order to erode their sense of identity. Therefore, there is a need for bold steps towards the 

issue of protecting Amazigh TCEs in Libya to maintain what is left of such TCEs and to 

revive what has been destroyed. To this end, and in light of the lack of literature (in both 

Arabic and English) on this issue, the researcher conducted interviews over the phone with 

Amazigh TCE holders and the managers of the culture and civil society offices in the 

Nafusa Mountains region in order to gain insight into their issues and needs. 

6.2 Data collection methodology 

The researcher used telephone interviews as a tool for qualitative data collection, for several 

reasons. First, telephone interviews reduce both time and cost involved in data collection, 

because they can be done without the need to travel.
953

 In this regard, during the period of 

data collection instability in the country made travel dangerous for the researcher and 

interviewees. Second, this approach allows the respondents to remain more anonymous if 

desired.
954

 Third, telephone interviews offer greater flexibility than face-to-face interviews 

for both the researcher and the participants in setting up their interview appointments.
955

 

Fourth, telephone interviews may allow participants to feel more relaxed because of the 

absence of visual cues, which enables them to disclose more sensitive information.
956

 

Finally, telephone interviews allow access to respondents who are otherwise hard to reach 

either because of their work commitments, remoteness or resistance to face-to-face 

interviews.
957

 

Despite these advantages, the methodological literature has traditionally preferred the use of 

face-to-face interviews instead of telephone interviews for qualitative data collection.
958

 

This is due to the notion that the absence of visual or non-verbal cues in the telephone 

interviews causes a loss of contextual and non-verbal data, which are thought to enable the 

researcher to communicate and convey more subtle layers of meaning.
959

 In this regard, in 

2004, an empirical study was conducted by Sturges and Hanrahan that aimed to compare 
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telephone with face-to-face qualitative interviewing techniques through using semi-

structured questions.
960

 

In the research, the respondents were divided into two groups of their choice – one for 

telephone interviews and one group for face-to-face interviews – and each group was asked 

the same questions.
961

 The researchers found that telephone and face-to-face interviewing 

did not affect the responses, both in the length of the transcripts and in the type and depth of 

answers.
962

 At the end of the interviews, the respondents were asked if they were happy with 

their choice and what were the reasons behind choosing a particular method of interview. 

All the respondents described their interviews as being convenient;
963

 however, they 

indicated that telephone interviews offered the added advantage of privacy because they 

allowed the respondents to remain more anonymous.
964

 For these reasons, telephone 

interviews can be an effective tool for data collection because they can produce good quality 

data with a maximised response rate.
965

 

Therefore, the researcher conducted four interviews via telephone with the managers of the 

culture and civil society offices in the Nafusa Mountains region (all of them were male). 

These offices are located in the main four cities of the region and aim to achieve the goals of 

the Ministry of Culture and Civil Society, including promoting and safeguarding Amazigh 

TCEs (discussed above in section 5.4.2). The researcher also conducted three telephone 

interviews per city with Amazigh TCE holders in order to identify their opinions and 

expectations about the role of the culture and civil society offices in promoting and 

protecting their TCEs. In this regard, the researcher conducted nine interviews with 

traditional artisan (all of them are women) and three interviews with traditional artists (two 

men and a woman). The interviews were conducted first with the Amazigh TCE holders and 

then with the managers of the culture and civil society offices. This arrangement was aimed 

at enabling the researcher to determine the main issues of concern for the Amazigh TCE 

holders and then discuss such issues with the managers of the culture and civil society 

offices. To this end, the researcher used a semi-structured interview format, which allowed 
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the researcher to manage the conversation with the possibility of adding new questions to 

facilitate further exploration of issues brought up by the respondents.
966

 

The semi-structured interview approach is a combination of structured and unstructured 

approaches. This approach allowed the researcher to manage the conversation through using 

a fixed set of sequential questions as an interview guide with the possibility of introducing 

additional questions.
967

 Also, it gave participants more space to voice their opinions and also 

enabled the researcher to gain an in-depth understanding of the opinion of the interviewees. 

This format of interviewing provided a degree of flexibility, which allowed the researcher to 

determine the most prominent and relevant issues for each interviewee.
968

 

6.2.1 Interview questions 

The interview questions were divided into five main sections; each section was aimed to 

collect data on issues related to the protection of TCEs and the importance of the TCEs in 

the society. The first section was aimed to obtain information about the local and 

government understanding of the term „traditional cultural expressions‟. The second section 

was aimed at collecting data on the commercial exploitation of TCEs, and whether any 

benefits from such exploitation goes back to the TCE holders. The third section focused on 

collecting data about who should have a right to authorise and control the exploitation of 

TCEs. The fourth section was aimed at collecting the opinions of the interviewees on the 

issue of protecting TCEs and whether the current protection of TCEs is adequate or not. The 

fifth section focused on collecting the views of the interviewees on the role of the 

government in promoting and safeguarding the TCEs, and whether such role is adequate to 

protect TCEs from extinction. 

6.2.2 Recording and analysis of the interviews 

The fieldwork in the Nafusa Mountains region began in April 2015 and lasted for four-and-

a-half months. The interviews with the Amazigh TCE holders started in April 2015 and 

lasted for three months, while the interviews with the managers of the culture and civil 

society offices started in July 2015 and lasted for one-and-a-half months. Each interview 

took between 1-2 hours. None of the interviewees consented to being audio recorded. This 

could be because of the sensitivities of the issue of protecting and promoting the Amazigh 

TCEs in Libya. As mentioned, for more than four decades, no one was allowed to talk or 

write about the issue of promoting and protecting Amazigh TCEs in Libya, and those 
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attempting to promote the Amazigh cultural expressions, culture or rights were faced with 

persecution, imprisonment and even execution. Notably, Qadahfi‟s regime is gone but its 

ideology still exists in the minds of many Libyans. Therefore, the identity of the 

interviewees in this fieldwork are kept confidential and anonymous, and for that reason, few 

details can be given about the interview process and the interviewees. In general, the 

interviews were recorded by notes taken by the researcher while conducting the interviews. 

After each interview, the researcher read all the interview notes and then transcribed them, 

and if some of the interview notes were not clear, the researcher always re-called the 

interviewee for further information. The data was collected and transcribed in Arabic and 

then translated to English by the researcher. 

6.2.3 Limitations of this research and opportunities for further research 

This study focused on the issue of protecting and promoting the Amazigh TCEs within 

Nafusa Mountain region in Libya. In this regard, the study does not cover all the Amazigh 

groups within the Libyan regions. For example, the study does not include the Amazigh 

groups in the north-west of Libya (Zwara region) and in the east of Libya (Jalu and Awjilah 

regions) as well as in the south of Libya (the regions of Gadamis, Ghat and Murzuq). Also, 

the scope of the study does not include the protection of Amazigh traditional knowledge and 

genetic resources. Therefore, there are opportunities for further research, which include: 

 conducting similar research with any other Amazigh groups or extending the scope 

of the study to include all the Amazigh groups in Libya (or North Africa) by 

widening the scope and size of research participants; 

 conducting similar research with other Amazigh groups in any other neighbouring 

countries, including Egypt, Tunis, Algeria, Morocco, Mauritania, Mali and Niger 

etc; 

 conducting research on the protection of Amazigh traditional knowledge and genetic 

resources; 

 conducting research on the protection of the handicrafts and arts in the Libyan desert 

regions. 

6.2.4 Interviews with Amazigh TCE holders in the Nafusa Mountains region 

These interviews were designed to collect primary data about the issues of protecting and 

promoting Amazigh TCEs through highlighting the issues faced by the Amazigh TCE 

holders in protecting and promoting their TCEs in the Nafusa Mountains region. In this 

regard, the collected data indicated that there are three main issues facing the Amazigh TCE 
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holders in promoting and protecting their TCEs: i) the „Arabisation‟ of the Amazigh 

communities and its impacts on the Amazigh culture, including their TCEs; ii) the 

exploitation of the Amazigh TCEs by private entrepreneurs without prior approval from the 

Amazigh TCE holders or benefits sharing; and iii) the lack of legal protection and 

governmental support for the Amazigh TCE holders. 

1- The Arabisation of the Amazigh communities and its impacts on the Amazigh TCEs: 

A large number of the interviewees (11 out of 12 of the traditional artisan and artists) stated 

that their TCEs are a part of their daily life and have an influence on their work as well as 

their lives. For example, most respondents (9 out of 10 of the traditional artisan and artists), 

who were mainly women in their 50s and 60s, rely on their traditional handicrafts and 

artworks as a source of income to support themselves and their families.
969

 All interviewees 

also said that their TCEs play a significant role in raising and educating their children about 

their cultural and religious values, as well as their history. According to the Amazigh TCE 

holders interviewed, their TCEs are closely associated with their sense of identity as a result 

of their ability to unite them and represent their cultural and social identity.
970

 In this regard, 

the interviewees stressed that their TCEs, particularly their linguistic TCEs, are closely 

associated with their social and cultural identity. They also stated that their TCEs, especially 

their intangible TCEs, are gradually dying out as a result of the Libyan Government‟s policy 

under the Qadahfi regime and the new social-cultural environment after the February 

Revolution.
971

 

 The process of Arabisation under the Qadahfi regime (1969-2011): 

As mentioned in Chapter 5, the process of Arabisation of Amazigh peoples under the 

Qadahfi regime was more advanced and complete in Libya than in any other North African 

country. Arabisation is the name of the process by which non-Arabic populations, including 

Amazigh peoples, adopt the dominant Arabic TCEs within their communities as their own 

and forget their TCEs. According to the Amazigh TCE holders interviewed, the process of 

Arabising their communities under the Qadahfi regime was supposed to be done on two 

levels.
972

 The first was the prohibition of practising and exercising Amazigh TCEs, as well 

as destroying Amazigh cultural resources and denying their existence in Libya. On this 

level, the Libyan Government succeeded in destroying and erasing some aspects of 
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Amazigh TCEs. For example, the prohibition on the use of the Tamazight language and 

Amazigh names led to the extinction of many Amazigh names and words. Moreover, the 

majority of Amazigh peoples nowadays can understand and speak their language but they 

cannot read or write it as a result of such prohibition.
973

 

The second level forced Amazigh peoples to adopt the dominant Arabic TCEs and forget 

their own TCEs. To this end, the former Libyan Government tried to increase the 

connection between Amazigh communities and the dominant Arab group to enhance the 

influence of the dominant Arabic TCEs on Amazigh society. For instance, the Libyan 

Government limited the work opportunities within Amazigh cities to encourage the new 

generation to leave their communities, with the result of increasing their ability to adopt the 

dominant Arabic TCEs. To this end, the Libyan Government also built cities within 

Amazigh territories, which were later occupied by non-Amazigh groups from other Libyan 

regions. Despite the fact that the Libyan Government took these steps in the 1970s and 

1980s to ensure the extinction of Amazigh TCEs, Amazigh TCEs still exist in Libya.
974

 

According to the interviewees, the success of the Libyan Government in this process was 

limited due to several reasons: 

 The prohibition of practising and exercising Amazigh TCEs increased the interest of 

Amazigh peoples in promoting and safeguarding their TCEs, because they felt that 

their TCEs were being targeted by the government. In this regard, Amazigh peoples 

paid more attention to practising and exercising their TCEs whenever possible. Also, 

they ensured that their children would grow up within a „pure‟ Amazigh cultural 

environment. For example, Amazigh peoples ensured that they spoke the Tamazight 

language among themselves within their houses and communities, and Amazigh 

families who lived in the capital city ensured that they lived next to each other and 

associated with each other, even if they were from different Amazigh cities. They 

also sent their children to visit and live with their relatives in their home towns over 

summer holidays to improve their children‟s language skills and knowledge about 

their TCEs. Moreover, the customary law of Amazigh peoples does not recommend 

Amazighs inter-marry with non-Amazighs, in order to ensure that their children will 

grow up within a „pure‟ Amazigh cultural environment.
975
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 The limitation of work opportunities in Amazigh cities was not successful due to the 

fact that the economic system within Amazigh communities is mainly built on 

farming, grazing and trading, besides working in government sectors. Therefore, the 

government succeeded in limiting the work opportunities within the government 

sectors in Amazigh cities, and in some cases the government employed non-

Amazigh peoples in such departments. However, the government could not limit the 

work opportunities in farming, grazing and trading, because these sectors are private 

family businesses.
976

 

 Most Amazigh cities in the Nafusa Mountains region are located at the top of the 

mountains and are surrounded by valleys. Such a location works as a natural barrier 

that limits the impacts of building non-Amazigh cities within their territories, on 

their TCEs.
977

 

 The rules of the Libyan Government on restricting the access of Libyans, including 

Amazigh peoples, to technology and the internet limited the influence of dominant 

Libyan Arabic TCEs on the Amazigh TCEs.
978

 

According to the Amazigh TCE holders, these are the main reasons that allowed Amazigh 

TCEs to survive the Qadahfi regime‟s policy for more than four decades. Notably, the 

policy of the former regime was aimed at strengthening the security and unity of the Libyan 

nation through supporting the dominant Arab identity against the minority Amazigh 

identity. However, such a policy could not strengthen the security and unity of the Libyan 

nation and created an issue between the former government and Amazigh minority groups 

in Libya. Saif al-Islam (Qadahfi‟s son) tried to solve this issue in 2007 but did not succeed 

due to the intransigence of the former regime (as discussed in Chapter 5). 

In this regard, the interviewees indicated that protecting and promoting their TCEs, 

especially their Tamazight language, would strengthen the security and unity of the Libyan 

nation. According to the interviewees, strengthening the different national TCEs would 

increase the spirit of nationalism and strengthen national solidarity.
979

 The Amazigh TCE 

holders also stressed that the adoption of Law No.18 of 2013 and decision number 74 of the 

Minister of Higher Education were steps towards promoting and safeguarding some aspects 

of their intangible TCEs. Despite the fact that this law and decision have not yet been fully 

implemented by the Libyan Government, the Amazigh TCE holders interviewed described 
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the adoption of this law and decision as a daring attempt to promote and safeguard their 

intangible TCEs in Libya. They also stated that such adoption has increased the spirit of 

Libyan nationalism after decades of humiliation and discrimination by the former Libyan 

Government.
980

 

 The process of Arabisation after the February Revolution of 2011: 

After the February Revolution, the Amazigh TCE holders faced new challenges in 

protecting, promoting and safeguarding their TCEs in the region. In this regard, the 

interviewees argued that the process of Arabisation of Amazigh communities nowadays is 

more advanced and faster than it has been at any other time. According to the Amazigh TCE 

holders interviewed, this increase in the process of Arabisation within their communities is 

due to several reasons: 

 The increase in the connection between dominant Arabic communities and the 

Amazigh communities as a result of access to new technology and the internet – 

such communication between Amazigh society and the dominant Arabic society 

increases the adoption ability of the new generation of Amazigh peoples of the 

dominant Arabic TCEs, leading them to forget their own TCEs.
981

 

 The absence of governmental threat to the existence of the Amazigh TCEs makes the 

Amazigh TCE holders feel complacent and pay less attention to safeguarding and 

promoting their TCEs. In this regard, many of the Amazigh peoples were distracted 

from practising and exercising their TCEs due to requirements of the modern 

lifestyle. 

 The death of the old generation without any kind of documentation or recording of 

their knowledge.
982

 

The Amazigh TCE holders interviewed stated that these three reasons are the main reasons 

behind the gradual acceleration in the death of their TCEs. However, some interviewees (5 

out of 12 interviewees) argued that the misunderstanding of the young generation to the 

issue of safeguarding and promoting their TCEs would lead their TCEs to extinction. This is 

because the understanding of the young generation towards the issue of promoting and 

safeguarding their TCEs is limited to the issue of safeguarding and promoting their 

language. Such limited understanding of this issue will increase the threat of extinction of 
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other TCE elements. Moreover, the understanding of the new generation towards the issue 

of promoting and safeguarding their language is centred on the issue of recognising their 

language in the new Libyan constitution as an official language alongside Arabic. In this 

regard, the recognition of the Tamazight language in the new Libyan constitution is a step 

towards promoting and safeguarding the Amazigh‟s language. However, such recognition 

without providing text books and qualified teachers to teach the Tamazight language and 

Amazigh TCE holders‟ participation in the process, would not be sufficient to protect the 

Tamazight language from extinction (to be discussed further below).
983

  

2- The economic values of Amazigh TCEs and the exploitation of TCEs: 

Regarding the extent of the exploitation of Amazigh TCEs and the bodies resorting to such 

practices, the interviewees stated that the exploitation of Amazigh TCEs is usually done by 

families within the community who exercise such TCEs. However, in recent years, private 

entrepreneurs are at the forefront of the indiscriminate use of Amazigh TCE material for 

furthering their interests. The Amazigh TCE holders interviewed stressed their concerns 

about the exploitation of their TCEs by private entrepreneurs without any respect for their 

customary rules or benefit sharing with the community who created such TCEs.
984

 

According to the Amazigh TCE holders interviewed, such exploitation would lead their 

TCEs – particularly their handicrafts – to extinction. This is because the private 

entrepreneurs do not care about the cultural and archaeological values of the exploited TCEs 

and only care about achieving huge profits. In this regard, the Amazigh TCE holders 

interviewed stressed that their traditional textile handicraft – which is one of the most 

significant traditional industries in the Nafusa Mountains region – is facing extinction as a 

result of the unfair competition with counterfeit products imported from overseas by private 

entrepreneurs.
985

 

Notably, traditional textile handicraft is a family occupation handed down through 

generations and includes and represents significant parts of Amazigh TCEs. Also, a large 

number of Amazigh TCE holders, particularly women, rely on traditional textile handicraft 

to generate income to support themselves and their families. For example, wool weaving is 

a female handicraft, and men are generally not allowed to practise such a handicraft in 

Libyan culture. This is because men are required to do work outside of the home, such as 

harvesting crops, grazing sheep and exercising trade, while women are responsible for 
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looking after the family and producing what their family needs in the way of clothes, as well 

as exercising trade within their towns or cities. It is worth noting that a large number of 

Amazigh housewives continue to undertake wool weaving in order to generate income 

through producing the Amazigh woollen traditional attires and selling them in the local 

market. Consequently, the Amazigh handmade traditional attires such as „Tlaba‟, „Aholie‟ 

and „Taholiet‟ are well-known in the Libyan market – these garments are the woollen 

handmade traditional attires that Libyans generally wear in their daily life and to social 

events (see Figure 6).
986

 

 

                     Taholiet                                        Tlaba                                                   Aholie  

Figure 6. Libyan traditional attires - Taholiet, Tlaba and Aholie 

Notably, these traditional attires are high-quality handmade products which embody some 

of the Nafusa Mountains region‟s traditional artworks and symbols (as discussed in Chapter 

5). Also, the artisans of the Nafusa Mountains region are well known for their knowledge of 

and experience in weaving the woollen traditional attires. These artisans know the features 

of wool and how to use it when making traditional attires – they know that organic woollen 

clothes have features that are not available in any other organic or synthetic products. For 

example, they know that woollen clothes have the ability to create pockets of air, which 

leads to a natural form of insulation. Such ability allows woollen clothes to be warm in cold 

weather and cool in hot weather. Also, they know that woollen clothes have the ability to 
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wick sweat and other types of dampness away from the body. Moreover, woollen clothes 

are light and strong, and wool is a natural fire retardant.
987

 

According to the Amazigh TCE holders, making traditional attires such as „Taholiet‟, 

„Tlaba‟ and „Aholie‟ usually takes between 45 and 160 working days (depending on the 

schedule of the artisans). The price of original handmade traditional attire is between 600 

and 3500 Libyan dinars (around 430 to 2500 USD) depending on the quality and colour of 

the wool. The black traditional attires – „Taholiet‟ and „Tlaba‟ – are generally more 

expensive than the yellow traditional attire „Aholie‟, because the artisans spend more time 

and effort making the „Taholiet‟ and „Tlaba‟ than the „Aholie‟. Also, the artworks and 

symbols that are used in the traditional attires „Taholiet‟ and „Tlaba‟ are special and unique, 

and different from those used in the traditional „Aholie‟ (see Figure 7).
988

 

 

Figure 7. Artworks and symbols on Libyan traditional attires 
 

However, in recent years the private entrepreneurs, who are not artisans, have been 

importing counterfeit Libyan traditional attires such as „Taholiet‟, „Tlaba‟ and „Aholie‟ from 

China and Tunisia. These counterfeit attires have been produced and imported from 

overseas without any consultation or sharing of benefits with the Amazigh TCE holders. 

Also, the price of the traditional counterfeit attires (around 220 to 1450 USD) is much less 

than the price of the original traditional attires. These counterfeit attires are cheaper because 

they are not handmade products and are made from cotton or other synthetic products 

instead of organic wool. However, such competitive prices entice customers to buy 

counterfeit traditional attires instead of buying original handmade traditional attires. Such a 

phenomenon has a huge impact on the traditional weaving handicraft and the traditional 
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attires market, particularly on those who depend on such handicrafts to generate income. For 

example, such unfair competition from cheaper counterfeit attires forces a large number of 

the Amazigh TCE holders to leave their handicrafts and look for alternative income sources. 

As a result, many of the Amazigh traditional weavers, especially women who could not find 

alternative work, became unemployed. Consequently, instead of supporting themselves and 

their families, they become more financially dependent on their families.
989

 

Notably, the traditional weavers are not the only ones who are disadvantaged from the 

importation of these counterfeit attires („Taholiet‟, „Tlaba‟ and „Aholie‟); there are also 

other Amazigh TCE holders who suffer as a result of the exploitation of Amazigh TCEs. 

For example, a large number of Amazigh TCE holders, particularly women, make a living 

from buying the raw wool and cleaning it and then selling it to the traditional weavers. This 

group is losing their source of income as a result of the traditional weavers leaving their 

handicraft. Moreover, the traditional artisans who make the traditional tools that the TCE 

holders use to wash and clean the raw wool and make it thicker lose their business as a 

result of the lower demand for the original products (see Figure 8).
990

 

 

Figure 8. The traditional tools 

  Furthermore, importation of the counterfeit attires leads the Amazigh TCE holders to stop 

practising and exercising their TCEs, including their customary rules and traditional ways of 

making the traditional attires. For example, producing the traditional attires is usually done 

through women from different age groups gathering and helping, guiding and associating 

with each other. These women‟s gatherings are governed by certain customary rules which 

allow the Amazigh TCE holders to share their TCEs with the next generation. Therefore, 

these women‟s gatherings play a significant role in promoting and safeguarding Amazigh 
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TCEs. However, according to the TCE holders interviewed, these women‟s gatherings are 

gradually dying out as a result of the importation of the counterfeit Libyan traditional 

attires.
991

 

As discussed above, the exploitation of Amazigh TCEs without any prior approval or 

benefit sharing with the Amazigh TCE holders would lead to extinction of the Amazigh 

TCEs, including their weaving handicraft. This is because such exploitation of the Amazigh 

TCEs forces a large number of the Amazigh TCE holders, particularly women, to stop 

practising and utilising their TCEs. Such a reaction would lead a significant amount of 

Amazigh TCEs to extinction. 

3- The lack of legal protection and governmental support for Amazigh TCE holders: 

The Amazigh TCE holders interviewed argued that their TCEs face extinction due to the 

lack of legal protection and governmental support. In this regard, they stated that their TCEs 

are not protected from either appropriate or inappropriate exploitation. According to the 

Amazigh TCE holders interviewed, the current intellectual property laws fail to protect their 

TCEs from exploitation by private entrepreneurs. They also stated that the government has 

failed to provide adequate support to the TCE holders that would allow them to promote and 

safeguard their TCEs.
992

 

As discussed in Chapter 5, Libyan intellectual property laws are outdated, and their 

protection afforded to IPRs, in general, is not adequate. This is because Libya developed its 

current intellectual property laws in the 1950s and 1960s, revising them in the late 1960s 

and 1970s, but they were inapplicable for decades. Regarding the protection of Amazigh 

TCEs, for instance, Libyan intellectual property laws do not recognise nor do they protect 

the collective IPRs of the Amazigh TCE holders over their TCEs. Also, they do not protect 

all aspects of the Amazigh TCEs, and their protection is for a limited time after which the 

Amazigh TCEs fall into the public domain, and anyone can use them. In addition, the 

enforcement measures and penalties under Libyan intellectual property laws are weak and 

would not deter private entrepreneurs from exploiting Amazigh TCEs. 

In this regard, the Amazigh TCE holders indicated that there were some governmental 

attempts to safeguard and promote Amazigh TCEs in 2013, particularly the intangible 

Amazigh TCEs. However, these governmental attempts were not accompanied by any 

revision to the current legal systems, including the current intellectual property laws. The 
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Amazigh TCE holders also argued that these governmental attempts to safeguard and 

promote their TCEs are not enough and have not been fully implemented by the 

government.
993

 Law No.18 of 2013, for instance, is aimed at safeguarding and promoting 

the Tamazight language through teaching it to the next generation. Although the adoption of 

Law No.18 of 2013 was described as a daring attempt to promote and safeguard the 

intangible TCEs of Amazigh peoples in Libya, such a law cannot protect Amazigh 

intangible TCEs from inappropriate uses. This is because Law No.18 of 2013 is aimed at 

promoting and safeguarding the Amazigh intangible TCEs instead of protecting such TCEs 

from appropriate or inappropriate uses. In addition, Law No. 18 of 2013 has not yet been 

fully implemented by the Libyan Ministry of Education. For example, under this law, the 

Ministry of Education is responsible for providing textbooks and qualified teachers to teach 

the Tamazight language to the next generation to ensure that such language would not 

become extinct. However, such provision has not been implemented; as a result, the schools 

within the Nafusa Mountains region still suffer from a lack of textbooks and qualified 

teachers.
994

 

Another example where the governmental attempt has been insufficient to safeguard and 

promote Amazigh TCEs is the establishment of the Libyan culture and civil society offices. 

These culture and civil society offices are aimed at achieving the goals of the Libyan 

Ministry of Culture and Civil Society, including promoting and safeguarding Libyan TCEs, 

which includes Amazigh TCEs. To this end, these offices have tried to empower the local 

and indigenous communities to promote and safeguard their TCEs through supporting their 

cultural activities.
995

 However, the Amazigh TCE holders argued that the role of these 

offices in promoting and safeguarding their TCEs cannot protect their TCEs, especially their 

intangible TCEs, from extinction. This is because these offices suffer from a lack of 

processes of documentation and recording of the Amazigh TCEs. According to the Amazigh 

TCE holders, documenting and recording their TCEs would stop the gradual extinction of 

their TCEs, especially their intangible TCEs. This is because their TCEs, especially their 

intangible TCEs (their language and songs etc.), are gradually dying as a result of the death 

of the old generation without any documentation or recording of their knowledge.
996
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The Amazigh TCE holders also stated that these offices have some flexibility in organising 

and running their programs such as cultural festivals and cultural exhibitions, but their 

budget is limited. In this regard, the Amazigh TCE holders stressed that these programs are 

insufficient to promote and safeguard their TCEs. According to the Amazigh TCE holders, 

running and organising cultural festivals and cultural exhibitions without providing training 

and teaching courses aimed at promoting and safeguarding their TCEs for the next 

generations, is not enough to protect their TCEs from extinction. The Amazigh TCE holders 

also stressed that these offices do not provide any legal or financial assistance to the TCE 

holders, such as legal consultations and loans.
997

 

Moreover, the interviewees stated that the participation of Amazigh TCE holders in the 

programs organised and run by the culture and civil society offices is limited. This is 

because the Amazigh TCE holders, particularly traditional artisans and artists, are worried 

that their TCEs and creations would be reused by third parties without any respect to their 

customary rules or benefits sharing. Therefore, they are reluctant to release any of their 

work to the general public due to the possibility of their ideas being subsequently stolen and 

claimed by others as their own work. According to the Amazigh TCE holders, these culture 

and civil society offices have the authority to organise and manage such programs which 

aim to safeguard and promote Libyan cultural diversity, including Amazigh TCEs. 

However, these culture and civil society offices do not have the authority to control the 

exploitation of their TCEs nor do they have the authority to protect their TCEs from 

inappropriate use by third parties. These culture and civil society offices also do not have 

the authority to object to any false attributions of the Amazigh TCEs. Therefore, the TCE 

holders stressed that the role of the government in promoting and safeguarding their TCEs is 

not adequate because it does not meet their needs.
998

 

The Amazigh TCE holders indicated that the role of the government in promoting and 

safeguarding their TCEs should start by reviewing the current legal systems, especially the 

current intellectual property laws. According to them, such revisions should recognise and 

protect their collective IPRs over their TCEs; they also stated that the protection of their 

collective IPRs under such revisions should be granted for an unlimited time. According to 

the TCE holders, such recognition and protection would allow them or their representatives 

to control the use of their TCEs and object to any false connections or attributions. Notably, 
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the Amazigh TCE holders indicated that the owners of the IPRs over their TCEs are the 

people who still practise and use such TCEs within their communities.
999

 

For example, the traditional artisans and artists are the owners of the IPRs over the TCEs in 

relation to their traditional artworks and goods; therefore, the exploitation of the TCEs in 

relation to their artworks and goods should be controlled by them. However, the traditional 

artisans and artists are the owners of the TCEs in relation to their goods and artworks as 

long as the exploitation of their artworks and goods is done in accordance with their 

customary laws. The Amazigh TCE holders stated that there is a fiduciary relationship
1000

 

between the owners of the TCEs (traditional artisans and artists) and their communities. 

This is because the traditional artisans and artists, for instance, should know the significant 

value of their TCEs and the appropriate way to use them in order to be able to use them in 

their traditional artworks and goods. Also, permission for exploiting TCEs would not be 

granted to the traditional artisans and artists unless the trust and confidence existed between 

such artisans and artists and their communities, regarding the exploitation of their artworks 

and goods in accordance with customary law.
1001

 

Furthermore, the Amazigh TCE holders stressed that any revisions to the current intellectual 

property laws should recognise and enforce their customary rules within their communities 

and regions. According to them, any governmental attempts to promote and safeguard their 

TCEs without the recognition and the enforcement of their customary rules within their 

communities would not be sufficient to protect their TCEs from extinction. This is because 

their customary rules play a significant role in promoting and safeguarding their TCEs 

within their communities and regions. Also, their customary rules are a part of their TCEs, 

which should be safeguarded and promoted through recognising and enforcing them. The 

Amazigh TCE holders also indicated that such revisions should stop the importation of 

counterfeit goods and allow the Amazigh TCE holders to generate income by exploiting 

their TCEs.
1002

 

As discussed, Amazigh TCEs face extinction as a result of the lack of legal protection and 

governmental support provided to the Amazigh TCE holders. In this regard, the role of the 

government in promoting and safeguarding Amazigh TCEs through supporting and 
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organising cultural festivals and exhibitions is not adequate. This is because the role of the 

government in promoting and safeguarding Amazigh TCEs does not meet the needs of the 

Amazigh TCE holders. The Amazigh TCE holders seek to obtain some financial assistance 

in order to allow them to promote and safeguard their TCEs, as well as revive what was 

erased of their TCEs under the Qadahfi regime. They also seek to have rights to their TCEs 

recognised by the Libyan IPRs legislation. From this basic recognition, the Amazigh TCE 

holders seek to protect, use, control, develop and preserve their TCEs. Moreover, the 

Amazigh TCE holders seek to have a legal system which recognises and enforces their 

customary rules. 

6.2.5 Interviews with the managers of the culture and civil society offices 

The purpose of these interviews was to collect primary data about the issues of protecting 

and promoting Amazigh TCEs through highlighting the issues that face the managers of the 

culture and civil society offices in protecting and promoting Amazigh TCEs in the Nafusa 

Mountains region. The data indicated that there are two main issues facing the managers of 

the culture and civil society offices in promoting and protecting Amazigh TCEs in the 

region. The first issue is the lack of financial resources, and the second issue is the lack of 

support from the Amazigh TCE holders. 

1- The lack of financial resources: 

The managers of the culture and civil society offices in Nafusa mountain region indicated 

that one of the main issues facing their work in promoting and safeguarding Amazigh TCEs 

is the lack of financial resources. According to these managers, the offices are established 

and sponsored by the Libyan Government to promote and safeguard Libyan TCEs, 

including Amazigh TCEs.
1003

 Therefore, the role of the culture and civil society offices 

within the Amazigh regions in promoting and safeguarding Amazigh TCEs is dependent on 

the budget of these offices. In this regard, the managers stressed that the role of their offices 

in promoting and safeguarding Amazigh TCEs is not adequate due to two main reasons.
1004

 

The first reason is the government gives the same support to all Libyan regional culture 

offices regardless of the fact that the role of these regional offices in promoting and 

safeguarding TCEs differs. Thus, the current governmental budget of the culture and civil 

society offices is just enough to keep these offices open, to run and organise certain cultural 

activities such as cultural festivals and exhibitions. The second reason is these offices do not 
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have renewable sources of income, because they do not have the authority to run and 

organise any profit-making activities.
1005

 

The managers of the culture and civil society offices in Nafusa Mountain region stated that 

running and organising cultural festivals and exhibitions is aimed at strengthening national 

cohesion and security through promoting and safeguarding cultural diversity in Libya. This 

is because these cultural festivals and exhibitions are aimed at improving the awareness of 

people about cultural diversity in Libya. Therefore, these cultural festivals and exhibitions 

could play a significant role in improving the awareness of people about Amazigh peoples 

and their TCEs, as well as their cultural issues, including the issue of protecting and 

promoting their TCEs.
1006

 At the same time, the managers of these offices argued that these 

cultural activities by themselves are insufficient to promote and safeguard Amazigh TCEs. 

According to them, conducting these cultural activities without developing any conservation 

strategies for the Amazigh TCEs, such as documentation and recording, is not enough to 

protect the Amazigh TCEs from extinction. To this end, the managers suggested that 

Amazigh TCEs should be protected through supporting the mainstream use of Amazigh 

TCEs on a large scale in order to promote awareness of their value.
1007

 

The managers of the culture and civil society in Nafusa mountain region stated that adopting 

conservation strategies for Amazigh TCEs would allow the Amazigh TCE holders to stop 

the gradual extinction of their TCEs, as well as revive the parts that have already been 

erased. According to them, recording and documentation of Amazigh TCEs would allow the 

TCE holders to protect their TCEs from extinction.
1008

 This is because the Amazigh TCEs 

would be collected and kept in archival systems where the Amazigh TCE holders and their 

new generations can reuse these TCEs whenever required. Also, these archival systems 

would allow others, including researchers, to learn more about the Amazigh TCE holders 

and their TCEs. Moreover, the collected Amazigh TCEs could be represented at the 

museums in order to improve the awareness of people about Amazigh TCE holders and 

their TCEs.
1009

 However, the current budget of the culture and civil society offices, 

including the culture offices within Amazigh regions, is not enough to cover the cost of 

conducting these conservation strategies. For example, collecting and archiving the TCEs 

requires qualified staff members who can record and document such TCEs. The majority of 
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the staff members of the culture and civil society offices are not qualified to conduct these 

conservation strategies, and therefore, they need training courses to improve their skills.
1010

  

Notably, the culture and civil society offices are run and directed by the Ministry of Culture 

and Civil Society to achieve its goals, but at the same time, these offices have some 

flexibility in running and organising certain programs within their budget. Thus, the 

managers of the culture and civil society offices in Nafusa mountain region could run and 

organise programs to suit the needs and expectations of the Amazigh TCE holders as long as 

they are within their budget.
1011

 In this regard, these managers stated that their offices do not 

have enough financial resources to conduct these conservation strategies, which, according 

to them, is a suitable method for protecting Amazigh TCEs from extinction. However, this 

approach to promoting and safeguarding Amazigh TCEs through using archival systems 

where the Amazigh TCEs will be collected and kept, is insufficient to protect Amazigh 

TCEs from extinction.
1012

 This is because TCEs are a living culture and, therefore, in order 

to promote and safeguard such TCEs, the holders of the TCEs should be encouraged to keep 

practising and developing their TCEs. Also, neither the culture offices nor the Amazigh 

TCE holders have legal authority to control the use of such collected Amazigh TCEs.
1013

 

This is because neither the culture offices nor the Amazigh TCE holders have any 

recognised or protected IPRs over Amazigh TCEs. Therefore, these collected TCEs could 

be used by outsiders without any prior approval from the TCE holders or any authorisation 

from the culture offices.
1014

 

The approach to protecting TCEs through recording and documentation of such TCEs was 

employed by UNESCO in its Recommendation of 1989 (discussed in Chapter 2). This 

approach has been criticised by scholars such as Ana Vrdoljak and Janet Blake. According 

to Ana Vrdoljak, this approach focuses on safeguarding the interests of outsiders, such as 

scientific researchers and government officials, rather than focusing on the interests of 

people or persons who create folklore.
1015

 Janet Blake criticised the approach of the 

Recommendation in protecting TCEs because she believed it focuses too much on the role 

of such outsiders in the identification, dissemination and conservation of TCEs at the 

                                                           
1010

 As per telephone communication between the author and the managers of the regional culture offices in the 

Nafusa Mountain region between July and August 2015. 
1011

 Ibid. Also, see Decree No.135 of the Council of Ministers of 2012 on Organising the Ministry of Culture 

and Civil Society's Bodies and Functions (2012) art 2(14) (Libya). (Translated by the author). 
1012

 As per telephone communication between the author and the managers of the regional culture offices in the 

Nafusa Mountain region between July and August 2015. 
1013

 Ibid. 
1014

 Ibid. 
1015

 Ana Filipa Vrdoljak, above n 117. 



186 
 

expense of the role of people who create the TCEs.
1016

 Therefore, protecting TCEs through 

using such an approach by itself is not enough to protect and promote TCEs, including 

Amazigh TCEs. 

2- The lack of support from Amazigh TCE holders: 

The managers of the culture and civil society offices in Nafusa Mountain region indicated 

that participation by the Amazigh TCE holders, particularly traditional artisans and artists, 

in the cultural festivals and exhibitions is limited. According to these managers, the 

Amazigh TCE holders usually attend these cultural festivals and exhibitions but with limited 

participation. This is because the Amazigh TCE holders are afraid of having their creations 

arbitrarily utilised without their permission for the profit of others.
1017

 They are also afraid 

of having their creations reused by third parties without any respect for their customary 

laws. Notably, the current legal system, including intellectual property laws, do not 

recognise nor protect the collective rights of the Amazigh TCE holders or the State‟s (the 

culture offices‟) rights  over the creations of the Amazigh TCE holders, including their 

TCEs.
1018

  

The managers of the culture and civil society offices in Nafusa Mountain region stated that 

their offices failed to earn the trust of the Amazigh TCE holders as a result of not having 

any legal authority to protect and control the use of Libyan TCEs, including Amazigh TCEs. 

Notably, the culture offices have the authority to promote and safeguard Libyan TCEs but 

do not have the authority to control nor protect such TCEs.
1019

 According to them, 

empowering their offices to authorise the exploitation of Amazigh TCEs would encourage 

the Amazigh TCE holders to participate in their cultural activities; this is because such 

authority would enable the culture and civil society offices to protect Amazigh TCEs from 

unauthorised use and illicit exploitation.
1020

 Thus, anyone who wishes to use Amazigh TCEs 

for commercial purposes or outside of their customary context will be required to seek prior 

authorisation from the culture and civil society offices. They also said such authority would 

allow their offices to prevent any unauthorised use and illicit exploitation of Amazigh TCEs 

as a result of them being a State property, and therefore, Amazigh TCEs will be granted 

indefinite protection.
1021
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Moreover, the managers of the culture and civil society in Nafusa Mountain region 

indicated that their offices with such authority may also fix the amount of fees, and collect 

fees, for granting authorisation in order to support their programs in promoting and 

safeguarding Amazigh TCEs. The collected fees, for instance, would help the culture and 

civil society offices within the Amazigh regions to organise and develop a series of 

conservation strategies for the Amazigh TCEs, such as documentation and recording. For 

these reasons, the managers of the culture and civil society offices seek to revise the current 

legal system, including the current IPRs laws, to empower the role of their offices in 

promoting and safeguarding Amazigh TCEs.
1022

  

However, such a revision would not safeguard or promote Amazigh TCEs, because it does 

not meet the needs of the Amazigh TCE holders. This is because it is based on recognising 

and protecting the rights of the State (culture offices) over Amazigh TCEs instead of 

recognising and protecting the collective rights of the Amazigh TCE holders over their 

TCEs. Thus, the Amazigh TCE holders would have no control over the use of their TCEs or 

the collected fees. For example, the Amazigh TCE holders, under such a revision, would not 

be able to choose who can use their TCEs as well as how their TCEs should be used. Also, 

the Amazigh TCE holders would not be able to decide in what manner the collected fees 

should be used. 

Furthermore, although the staff members of each culture and civil society office within the 

Amazigh region are usually from the Amazigh communities where the offices are situated, 

their interest regarding the protection of TCEs and the fees would be different from the 

Amazigh TCE holders‟ interests. This is because the staff members of the culture and civil 

society offices are nominated by the government instead of being nominated by the 

Amazigh indigenous community. Thus, the Amazigh TCE holders would not have any 

administrative control authority over the work of the staff members and their offices. 

Therefore, it is possible that the work of the culture and civil society offices regarding the 

protection and promotion of Amazigh TCEs may represent the interests of its staff members 

or the government‟s interest over the Amazigh TCEs, instead of the interests of the 

Amazigh TCE holders. Moreover, there is no provision under the administrative regulation 

of the culture and civil society offices that requires the staff members of these offices to be 

from the communities where the offices are situated. 

6.3 Conclusion 
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The protection of Amazigh TCEs is one of Libya‟s sensitive issues due to its relationship 

with the issue of Amazigh cultural and social identity in Libya. This is because the issue of 

recognition and use of Amazigh TCEs was taboo under Qadahfi‟s regime, and no one was 

permitted to talk or write about it in Libya for more than four decades. In addition, the role 

of the Libyan Government during that time was aimed at erasing such TCEs in Libya. Thus, 

there is a lack of literature in both Arabic and English about this issue. Therefore, there is 

the need for bold steps towards protecting and promoting Amazigh TCEs in Libya. To this 

end, this research has attempted to highlight the main issues that face both the Amazigh 

TCE holders and the managers of the culture and civil society offices in promoting and 

protecting Amazigh TCEs in the Nafusa Mountains region, through using a semi-structured 

telephone interview approach. 

The interviews with the Amazigh TCE holders indicated that their TCEs are facing 

extinction due to several reasons. The first reason is the process of „Arabisation‟ of the 

Amazigh community, which is now more advanced and happening faster than at any other 

time previously. The second reason is the unauthorised exploitation of Amazigh TCEs and 

the importation of counterfeit products from overseas by private entrepreneurs. The final 

reason is the absence of an adequate legal system that provides sufficient protection to the 

Amazigh TCEs and meets the needs of the Amazigh TCE holders. In this regard, the 

Amazigh TCE holders seek to have legal recognition of their collective rights over their 

TCEs in order to protect, use, control, develop and preserve their TCEs. 

In addition, the interviews with the managers of the culture and civil society offices 

indicated that Amazigh TCEs are facing extinction due to two main reasons. The first reason 

is the lack of financial resources of the culture and civil society offices that would allow 

these offices to employ adequate programs aimed at promoting and safeguarding Amazigh 

TCEs. The second reason is the lack of participation of the Amazigh TCE holders in the 

cultural programs run and organised by the culture and civil society offices. In this regard, 

the managers seek to empower the role of their offices in promoting and safeguarding 

Amazigh TCEs through seeking legal recognition of the right of the State (culture offices) 

over anything falling into its public domain, including Amazigh TCEs. From this basic 

recognition, the managers seek to protect, control, develop and preserve Amazigh TCEs. 

Therefore, both the office managers and the Amazigh TCE holders have different views 

about the issue of protecting Amazigh TCEs and the solution to this issue. However, 

protecting and promoting Amazigh TCEs should be done through encouraging the Amazigh 

TCE holders to keep practising and exercising their TCEs, because these TCEs are a living 
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culture. Empowering the culture offices to promote and protect Amazigh TCEs through 

recognising and protecting the rights of these offices over Amazigh TCEs would not be 

enough to protect Amazigh TCEs from extinction; this is because this potential solution 

does not meet the needs and the expectations of the Amazigh TCE holders. Therefore, there 

is a need to establish a stand-alone sui generis system. Under a stand-alone sui generis 

system, Amazigh TCEs would be protected for an unlimited period, and their protection 

would not be subject to any formality. Also, the Amazigh TCE holders and their 

communities would be recognised as the owners of the collective rights over their TCEs. 

Such a system would also recognise and employ the Amazigh customary laws within its 

provisions to allow Amazigh TCE holders to have more effective control over the 

exploitations of their TCEs. 
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TCEs – such as handicrafts, language, spiritual and religious beliefs and so on – are integral 

parts of the cultural and social identity of a community. This is because TCEs play a 

significant role in promoting and safeguarding the core cultural and religious values of the 

community, and are a source of income for a large number of the TCE holders in many 

countries. Therefore, TCEs have significant cultural, spiritual and economic value, not just 

for the TCE holders but for all mankind. Thus, TCEs could play a significant role in 

establishing and promoting sustainable development and peace at both national and 

international levels. To this end, various intergovernmental organisations have proposed a 

variety of different legal mechanisms aimed at protecting and promoting TCEs in order to 

establish and promote sustainable development and peace at national and international 

levels. 

However, these mechanisms are different from each other in terms of the scope and kind of 

protection granted to TCEs, as well as the extent to which they meet the needs and 

expectations of the TCE holders. Each mechanism tries to emphasise the importance of 

striking a good balance between protecting the right of the third parties (such as countries, 

companies and individuals) to use the TCEs and the right of the TCE holders to control the 

use of their TCEs. At the international level, the mechanisms proposed by both WIPO and 

UNESCO for protecting TCEs are particularly important because of the significant clout of 

these organisations in the international community. Each organisation tries to provide a 

mechanism within its mandate and specialty. Therefore, the UNESCO approach was simply 

more about safeguarding and promoting TCEs through supporting the mainstream use of 

TCEs on a large scale in order to promote awareness of their value, while the WIPO 

approach was more about protecting TCEs through meeting the specific needs and 

expectations of the TCE holders, including the recognition and protection of the collective 

IPRs of the TCE holders over their TCEs, in order to encourage them to keep practising 

their TCEs. However, TCEs are a living culture, and therefore, protecting such TCEs should 

be done through encouraging and supporting the TCE holders to keep practising and 

developing their TCEs. This thesis undertook empirical research to investigate what is 

needed in the Libyan context. 

In this regard, fulfilling the specific needs and expectations of the TCE holders (including 

the recognition and protection of their collective IPRs over their TCEs) would encourage 

them to use and promote their TCEs, as well as develop new creation. This is because TCEs 

are transmitted through generations and collectively owned by the TCE holders. Thus, the 

WIPO approach to protecting and promoting TCEs should be more effective than the 
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UNESCO approach, because it is based on fulfilling the specific needs and expectations of 

the TCE holders, and that is why UNESCO adopted the WIPO approach in its Convention 

of 2005. Despite the fact that the WIPO and UNESCO instruments regarding the protection 

of TCEs are non-binding, they have influenced the national and regional mechanisms used 

to protect TCEs. Countries and regional intergovernmental organisations have employed 

various systems to protect their TCEs; some countries, for instance, have used their legal 

system – in particular their IP laws – to protect their TCEs, while others have used a sui 

generis system to protect their TCEs. 

Australia and New Zealand have attempted to protect their indigenous peoples‟ TCEs by 

using their existing legal systems (particularly their IP laws). Despite the fact that these laws 

are not designed to protect TCEs, the indigenous peoples in both Australia and New Zealand 

have had some limited access in using them to protect their TCEs. Notably, there have been 

cases where the indigenous peoples of both countries have succeeded in protecting their 

TCEs using IP laws, however, such success was no more than a coincidence. This is 

because the protection offered by the IP laws is not granted to TCEs unless they have 

fulfilled the requirements of these laws. These requirements, as discussed in Chapter 3, are 

not easy to fulfil, and these laws also provide limited protection for TCEs. Under copyright 

law, for instance, the period of protection is limited to the life of the author plus a period of 

time after his/her death; after this period, the artwork (TCEs) falls into the public domain 

and anyone can use it. Thus, neither of these systems may be said to satisfy the identified 

requirements of the protection of TCEs. 

Likewise, the protection period for TCEs under industrial property laws is limited because it 

is dependent on the financial ability of the TCE holders to engage with the registration 

systems. In this regard, indigenous peoples may also use other laws such as the Common 

Law of Passing Off and the Competition and Consumer Law to protect some aspects of their 

TCEs. However, protecting TCEs using these laws is no easy task, it is not cheap, and it 

operates on the expectation that TCEs are commercially exploited for protection to apply. 

Therefore, the industrial property laws are not suitable to provide adequate protection for 

TCEs which would meet the needs and expectations of the TCE holders in order to promote 

and protect TCEs. Thus, this is not a useful model for Libya. 

For this reason, other countries and regional intergovernmental organisations try to provide 

suitable protection for TCEs that takes into account the needs and the expectations of the 

TCE holders through using sui generis systems. In this regard, countries and regional 
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intergovernmental organisations employ two different sui generis systems. Both sui generis 

systems try to address the issue of protecting TCEs, but in a different ways. 

The first is the sui generis system within the existing IP laws, which tries to protect TCEs 

through upgrading the current IP laws in order to accommodate the special characteristics of 

TCEs. At the same time, however, this system fails to meet the needs and expectations of 

the TCE holders in relation to recognising and protecting the collective IPRs of the TCE 

holders over their TCEs. This is because within these systems the State (government 

agency) is the owner of the IPRs over any work that falls into the State‟s public domain. 

Therefore, the TCE holders would not be satisfied with this system, and thus, it would not 

be able to protect and promote TCEs. This is because promoting and protecting TCEs from 

extinction should be done through encouraging and supporting the TCE holders to keep 

using and developing their own TCEs. Thus, such a system would not be able to promote 

and protect Amazigh TCEs in Libya, because it does not meet the needs and expectations of 

the Amazigh TCE holders. 

The second is the stand-alone sui generis system where a new system is created to suit the 

characteristics of the TCEs, and at the same time meet the needs and expectations of the 

TCE holders. Under such a system, TCEs are granted protection for an unlimited time, and 

the collective IPRs of the TCE holders over their TCEs is recognised and protected. Thus, 

the TCE holders are the owners of their TCEs and, therefore, anyone wishing to use such 

TCEs must obtain authorisation from them. What must be understood is that the 

effectiveness of the stand-alone sui generis system in promoting and protecting TCEs is 

dependent on its ability to gain the trust and support of the TCE holders. For example, the 

ability of such a system to employ and adopt the customary laws of the TCE holders within 

its provisions would allow the system to gain the trust and support of the TCE holders. This 

is because the enforcement of the customary laws within the stand-alone sui generis system 

would allow the TCE holders to have more effective control over the exploitation of their 

TCEs. Thus, this system has the potential to be the most suitable model for protecting and 

promoting Amazigh TCEs in Libya. 

Therefore, the ability of any system, including the stand-alone sui generis system, in 

promoting and protecting TCEs is dependent on its ability to meet the needs and 

expectations of the TCE holders. In Libya, the issue of protecting and promoting TCEs is a 

sensitive issue because it includes the issue of protecting and promoting the TCEs of the 

Amazigh peoples who suffered decades of discrimination under Qadahfi‟s regime. Chapter 

5 highlighted this issue and discussed the adequacy of the protection granted to the Libyan 
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TCEs by the Libyan IP laws. In general, these laws are old and have not been revised or 

enforced for decades. Also, the enforcement measures and penalties within these laws are 

outdated and weak, and they do not provide the minimum standards of protection for IPRs. 

For these reasons, the Libyan Government was asked to revise its IP laws in order to 

provide the minimum international standards of protection for IPRs within these laws. 

Libyan IP laws do not provide adequate protection for Libyan TCEs, including Amazigh 

TCEs. This is because Libyan IP laws do not recognise nor do they protect the collective 

rights of the TCE holders over their TCEs. Also, they do not provide protection for all 

aspects of the TCEs, because they only protect the aspects of the TCEs that have met their 

requirements, and these requirements are not easy to fulfil. In addition, the enforcement 

measures and penalties under Libyan IP laws are weak and would not deter the violators 

from abusing the protected TCEs. The new government has taken some steps towards 

promoting and protecting TCEs, particularly Amazigh TCEs, but it has not revised the 

current IP system. In this regard, the Libyan Government has established the regional 

culture and civil society offices which are aimed at promoting and safeguarding the TCEs 

through supporting the cultural activities of the TCE holders. 

The case study showed that the role of these offices in promoting and safeguarding 

Amazigh TCEs is insufficient because it does not meet the needs and expectations of the 

Amazigh TCE holders. In this regard, the case study showed that Amazigh TCE holders 

seek to have a right to control the use and exploitation of their TCEs, as well as a right to 

prevent unauthorised uses. They also seek to have their customary law recognised and 

enforced within the Libyan legal system, including IP laws. In addition, the Amazigh TCE 

holders seek to obtain some financial assistance that would allow them to promote and 

safeguard their TCEs, as well as revive what was erased of their TCEs under the Qadahfi 

regime. Therefore, if the Libyan Government wishes to solve some of the Amazigh culture 

issues in Libya, they should provide a stand-alone sui generis system which would meet the 

needs and expectations of the Amazigh TCE holders. This is because such a system would 

protect the Amazigh TCEs from extinction as well as protect and strengthen the national 

security and national cohesion in Libya. Such a system would also improve the awareness of 

the Libyan people about the social, cultural, spiritual, economic, scientific, intellectual, 

commercial and educational values of Libyan TCEs, including Amazigh TCEs. Moreover, it 

would ensure that the Libyan TCE holders, including the Amazigh TCE holders, could earn 

reward through equitable sharing of profits that may arise from the exploitation of their 

TCEs. 
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7.2 Recommendations 

The above research gives rise to four recommendations aimed at enhancing Libyan TCEs – 

particularly Amazigh TCEs – within the Nafusa Mountains region. These are: 

1. Libyan authorities should create a stand-alone sui generis system that would meet 

the needs and expectations of the Amazigh TCE holders. This is because TCEs are a 

living culture, and therefore protecting such TCEs should be done through 

encouraging and supporting the TCE holders to keep practising and developing their 

TCEs. In this regard, adopting a stand-alone sui generis system such as that within 

the Swakopmund Protocol would promote and protect Amazigh TCEs in Libya. 

Under such a system, Libyan TCEs (including Amazigh TCEs) would be protected 

for an unlimited period and their protection would not be subject to any formality. 

Also, the Libyan TCE holders, including Amazigh TCE holders, would be the 

owners of the collective rights over their TCEs. Moreover, such a system has the 

ability to employ and adopt the customary laws of the Libyan TCE holders 

(including Amazigh TCE holders) within its provisions. 

2. The current Libyan IP laws should be revised in order to be harmonious with the 

provisions of the stand-alone sui generis system. Such revisions would improve the 

protection level of TCEs and IPRs in Libya and therefore encourage the TCE holders 

to continue practising and developing their TCEs. 

3. The Libyan authorities should adopt and enforce the Draft Revision of Law No. 22 

of 1989 on Industrial Organization (which is aimed to protect and promote 

handicraft industry), because this Draft Revision would help the TCE holders 

(artisans) to protect their traditional handicrafts from extinction. Under the Draft 

Revision, the Ministry of Industry is responsible for promoting and protecting 

handicrafts through supporting the artisans by helping them to on-sell their products 

and repair their instruments. This Draft Revision would also help the TCE holders 

(artisans) to control the importation of counterfeit traditional goods, because it 

prohibits importation of products that are similar to traditional cultural products 

unless there is prior approval from the Ministry, and it is necessary to cover the 

needs of the local market. 

4. The Libyan authorities should conduct further research on the protection of Libyan 

TCEs to identify the needs and the expectations of the Libyan TCE holders, 

including the Amazigh TCE holders in other regions within Libya.
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8 Appendices  
 

Interview questions- Amazigh TCEs Holders 

 Background Information 

Name (optional): ……………………………………. (Title): Dr, Mr, Ms, Mss ……..…... 

Date and time …./…../2014. 

 Age:  

           □ 18-22   □ 27- 30 □35+ 

     □ 23-26   □ 31- 34 

 

 Educational Level- what is your level of education (completed or under-

process)? 

 Less than primary school 

 less than secondary school 

 Intermediate Diploma 

 High school 

 Bachelor degree 

 Master degree 

 PhD degree 

 Other ...... 
 

 What is your source of income:   

 Handcraft only.  

 Handcraft + government work. 

 Handcraft + working in the private sector. 

 Handcraft + traditional arts and performance, storyteller. 

 Other (please specify): ……………... 

 Does your work influence by your culture background (TCEs) 

 Yes, all the time  

 Sometimes  

 No  

 Why do you behave like this?  

....................................................................................................................................................

....................................................................................................................................................

....................................................................................................................................................

...... 

 Who taught you such handicraft?  

 The close family  

 Relatives  

 Schools 

 Self-development 
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 TCEs definition 

Q1: In your opinion, what does “traditional cultural expression” mean? 

…………………………………………………………………………………………………

…………………………………………………………………………………………………

…………………………………………………………………………………………………

………………………………………………………………………………………………… 

Q2: What is covered by the “traditional cultural expression” in your community/ country 

(e.g. Handcraft)?  

a.                                                             

b.   

c.   

d.  

 Economic Impact 

Q3: What are the most forms of traditional cultural expressions that have been used for 

commercial purposes? 

a.   

b.   

c.   

d.   

e.   

 

-  Who is doing the commercial work? 

a. Members of the community. 

b. Others (outsiders). 

(i) Individuals. 

(ii) Companies. 

Q4: Could you give me some examples of ways of commercial exploitation of traditional 

cultural expressions in your community/ country? 

a.   

b.   

c.   

d.   

e.    

Q5: Is the community who is responsible for the creation of such traditional cultural 

expressions compensated adequately when subjected to commercial exploitation? 
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a. Yes. 

b. No. 

c. In some cases. 

d. I do not know. 

 

- Is it possible to identify some instances? 

…………………………………………………………………………………………………

…………………………………………………………………………………………………

………………………………………………………………………………………………… 

Q6: What is the general attitude of the community towards such commercial use? 

a. Happy. 

b. Not Happy. 

c. They do not care. 

  - Are they satisfied with the compensation, if any, normally extended or do they feel 

cheated? 

a. Yes, satisfied. 

b. No, feel Cheated. 

c. Have no opinion on it 

Q7: Have there been any instances where the matter regarding commercial exploitation of 

traditional cultural expressions in your community/ country been taken to a Court of Law or 

informal Bodies? 

a. Yes. 

b. No.  

c. No information. 

 

- If the answer to the previous question no. 7 is in the affirmative, what is the decision? 

…………………………………………………………………………………………………

…………………………………………………………………………………………………

………………………………………………………………………………………………… 

- Can you throw some light on such cases? 

…………………………………………………………………………………………………

…………………………………………………………………………………………………

…………………………………………………………………………………………………

………………………………………………………………………………………………… 

 Authority of authorisation 

Q8: Who, in your opinion, should exercise the right of authorization for use of particular 

traditional cultural expressions? 

a. The community owning the traditional cultural expressions. 

b. The State Government. 

c. The Central government. 
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d. A separate Trust or Organization. 

e. Other …………………………… 

Q9: Where a community does not have an established organization, how should the right of 

the community on a traditional cultural expression be exercised? 

…………………………………………………………………………………………………

…………………………………………………………………………………………………

………………………………………………………………………………………………… 

 TCEs Protection  

Q10: Do you think that the protection of exploitation of traditional cultural expressions is an 

important issue? Why? 

…………………………………………………………………………………………………

…………………………………………………………………………………………………

………………………………………………………………………………………………… 

Q11: What do you think about the current protection, is it adequate? Why? 

…………………………………………………………………………………………………

…………………………………………………………………………………………………

………………………………………………………………………………………………… 

- If the answer to question no. 11 is No, what is the main issue?   

…………………………………………………………………………………………………

…………………………………………………………………………………………………

…………………………………………………………………………………………………   

Q12: Who, in your opinion, should be responsible for the protection of traditional cultural 

expressions?  

…………………………………………………………………………………………………

…………………………………………………………………………………………………

………………………………………………………………………………………………… 

- What would the nature of protection look like?  

…………………………………………………………………………………………………

…………………………………………………………………………………………………

…………………………………………………………………………………………………

………………………………………………………………………………………………… 

Q13: Any other information regarding protection of traditional cultural expressions against 

unauthorised and/or commercial exploitation from your practical experience? 

…………………………………………………………………………………………………

…………………………………………………………………………………………………

…………………………………………………………………………………………………

………………………………………………………………………………………………… 

Q14: What are the mean threatens to the existence of traditional cultural expressions in 

Libyan society? 
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…………………………………………………………………………………………………

…………………………………………………………………………………………………

………………………………………………………………………………………………… 

 The role of formal government in protecting and promoting TCEs  

Q15: What is your impression about the role of the current government in protecting the 

traditional cultural expressions? 

…………………………………………………………………………………………………

…………………………………………………………………………………………………

………………………………………………………………………………………………… 

- Have you received any support from the current government through programmes and 

projects that would encourage you to practice and teach your traditional cultural 

expressions to next generations?  

…………………………………………………………………………………………………

…………………………………………………………………………………………………

……………………………………………………………………………………………….... 

- To what extent, do you participate in such programmes and projects? Why? 

…………………………………………………………………………………………………

…………………………………………………………………………………………………

…………………………………………………………………………………………………  

 

 

Thanks and appreciation, 

Abdolhamed Agal. 
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Interview questions for government officials; 

Name (optional): ……………………………………. (Title): Dr, Mr, Ms, Mss ……..…...        

Job title: ……………………………………………………………….……………………       

Years of Work Experience: ………………………………………………………………... 

Date and time …./…../2014. 

 TCEs definition 

Q1: In your opinion, what does “traditional cultural expression” mean? 

…………………………………………………………………………………………………

…………………………………………………………………………………………………

…………………………………………………………………………………………………

………………………………………………………………………………………………… 

Q2: What is covered by the “traditional cultural expression” in your community/ country 

(e.g. Handcraft)? 

…………………………………………………………………………………………………

…………………………………………………………………………………………………

…………………………………………………………………………………………………

………………………………………………………………………………………………… 

 

 Economic Impact 

Q3: What are the most forms of traditional cultural expressions that have been used for 

commercial purposes? 

f.   

g.   

h.   

i.   

j.   

 

-  Who is doing the commercial work? 

c. Members of the community. 

d. Others (outsiders). 

(iii) Individuals. 

(iv) Companies. 

Q4: Is the community who is responsible for the creation of such traditional cultural 

expressions compensated adequately when subjected to commercial exploitation? 

e. Yes. 

f. No. 

g. In some cases. 

h. I do not know. 
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- Is it possible to identify some instances? 

…………………………………………………………………………………………………

…………………………………………………………………………………………………

…………………………………………………………………………………………………

………………………………………………………………………………………………… 

Q5: What is the general attitude of the community towards such commercial use? 

d. Happy. 

e. Not Happy. 

f. They do not care. 

 

- Are they satisfied with the compensation, if any, normally extended or do they feel 

cheated? 

d. Yes, satisfied. 

e. No, feel Cheated. 

f. Have no opinion on it 

Q6: Have there been any instances where the matter regarding commercial exploitation of 

traditional cultural expressions in your community/ country been taken to a Court of Law or 

informal Bodies? 

d. Yes. 

e. No.  

f. No information. 

 

- If the answer to the previous question no. 7 is in the affirmative, what is the decision? 

…………………………………………………………………………………………………

…………………………………………………………………………………………………

………………………………………………………………………………………………… 

- Can you throw some light on such cases? 

…………………………………………………………………………………………………

…………………………………………………………………………………………………

………………………………………………………………………………………………… 

 Authority of authorisation 

Q7: Who, in your opinion, should exercise the right of authorization for use of particular 

traditional cultural expressions? 

a. The community owning the traditional cultural expressions. 

b. The State Government. 

c. The Central government. 

d. A separate Trust or Organization. 

e. Other …………………………… 

 

Q8: Where a community does not have an established organization, how should the right of 

the community on a traditional cultural expression be exercised? 
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…………………………………………………………………………………………………

…………………………………………………………………………………………………

…………………………………………………………………………………………………

………………………………………………………………………………………………… 

 

 The protection of TCEs 

Q9: Do you think that the protection of exploitation of traditional cultural expressions is an 

important issue? Why? 

…………………………………………………………………………………………………

…………………………………………………………………………………………………

………………………………………………………………………………………………… 

Q10: What do you think about the current protection, is it adequate? Why? 

…………………………………………………………………………………………………

…………………………………………………………………………………………………

………………………………………………………………………………………………… 

- If the answer to question no. 10 is No, what is the main issue?   

…………………………………………………………………………………………………

…………………………………………………………………………………………………

…………………………………………………………………………………………………   

Q11: Who, in your opinion, should be responsible for the protection of traditional cultural 

expressions?  

…………………………………………………………………………………………………

…………………………………………………………………………………………………

………………………………………………………………………………………………… 

- What would the nature of protection look like?  

…………………………………………………………………………………………………

…………………………………………………………………………………………………

…………………………………………………………………………………………………

………………………………………………………………………………………………… 

 

Q12: Any other information regarding protection of traditional cultural expressions against 

unauthorised and/or commercial exploitation from your practical experience? 

…………………………………………………………………………………………………

…………………………………………………………………………………………………

………………………………………………………………………………………………… 

Q13: What are the mean threatens to the existence of traditional cultural expressions in 

Libyan society? 

…………………………………………………………………………………………………

…………………………………………………………………………………………………

…………………………………………………………………………………………………

………………………………………………………………………………………………… 
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 The role of formal government in protecting and promoting TCEs 

 

Q14: What is your impression about the role of the current government in protecting the 

traditional cultural expressions?  

…………………………………………………………………………………………………

…………………………………………………………………………………………………

………………………………………………………………………………………………… 

15: What are the most prominent programmes and projects carried out and will be 

implemented to ensure the protection of traditional cultural expressions? 

…………………………………………………………………………………………………

…………………………………………………………………………………………………

……………………………………………………………………………………………….... 

- In your opinion, how do you see the effectiveness of those projects and programmes 

in terms of the achievement of the protection and the sustainability use of traditional 

cultural expressions, as well as supporting the creativeness within the society? 

…………………………………………………………………………………………………

…………………………………………………………………………………………………

………………………………………………………………………………………………… 

 

- To what extent, do local people participate in such programmes and projects? 

…………………………………………………………………………………………………

…………………………………………………………………………………………………

………………………………………………………………………………………………… 

- What are the barriers (if any) to participants? 

…………………………………………………………………………………………………

…………………………………………………………………………………………………

…………………………………………………………………………………………………  

 

Thanks and appreciation, 

Abdolhamed Agal. 
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