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THE DIFFERENCE BETWEEN SECTIONS 84 AND 85 OF THE UNIFORM EVIDENCE ACTS 

 

 

Greg Taylor** 

 

 

Abstract 

 

This essay provides a principled differentiation between ss 84 and 85 of the uniform evidence legis-

lation.  At present their respective functions are unclear, the drafting is merely ‘good in parts’ and 

there is much overlap within and between the sections.  Therefore their application is more difficult 

than it needs to be because it is not clear how they relate to each other.  Clarification will be of use 

to practitioners, Judges, students, teachers and reformers of the law.  The essential difference is that 

s 84 deontologically serves the protection of the suspect’s basic rights, while s 85 teleologically aims 

at the rejection of admissions which might well be unreliable and thus at an assurance that poor-

quality evidence is not adduced.  A side-effect of this difference is that s 84 typically requires some 

type of positive action by those in authority, while s 85 does not. 

 

 

1.  Introduction 

 

This paper aims to increase understanding of the relationship between, and the different aims of, 

ss 84 and 85 of the uniform evidence legislation as well as of the meaning of each section individual-

ly.  In the federal version of the uniform evidence legislation, the two sections run as follows : 

 

                                                           
** Professor of Law, University of Adelaide; Honorary Professor of Law, Marburg University, Germany; Honor-
ary Associate Professor, R.M.I.T. University, Melbourne.  The author wishes to thank both anonymous referees 
for their most helpful comments; the usual caveat applies. 
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84.  Exclusion of admissions influenced by violence and certain other conduct 

 

(1) Evidence of an admission is not admissible unless the court is satisfied that the admis-

sion, and the making of the admission, were not influenced by : 

 

(a) violent, oppressive, inhuman or degrading conduct, whether towards the person 

who made the admission or towards another person; or 

 

(b) a threat of conduct of that kind. 

 

(2) Subsection (1) only applies if the party against whom evidence of the admission is ad-

duced has raised in the proceeding an issue about whether the admission or its making were 

so influenced. 

 

85.  Criminal proceedings: reliability of admissions by defendants 

 

(1) This section applies only in a criminal proceeding and only to evidence of an admission 

made by a defendant : 

 

(a) to, or in the presence of, an investigating official who at that time was perform-

ing functions in connection with the investigation of the commission, or possible 

commission, of an offence; or 

 

(b) as a result of an act of another person who was, and who the defendant knew or 

reasonably believed to be, capable of influencing the decision whether a prosecu-

tion of the defendant should be brought or should be continued. 
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Note : Subsection (1) was inserted as a response to the decision of the High Court of Australia in 

Kelly v. The Queen (2004) 218 CLR 216. 

 

(2) Evidence of the admission is not admissible unless the circumstances in which the admis-

sion was made were such as to make it unlikely that the truth of the admission was adverse-

ly affected. 

 

(3) Without limiting the matters that the court may take into account for the purposes of 

subsection (2), it is to take into account : 

 

(a) any relevant condition or characteristic of the person who made the admission, 

including age, personality and education and any mental, intellectual or physical dis-

ability to which the person is or appears to be subject; and 

 

(b) if the admission was made in response to questioning : 

 

(i) the nature of the questions and the manner in which they were put; and 

 

(ii) the nature of any threat, promise or other inducement made to the per-

son questioned. 

 

 

As is well known, ss 84 and 85 replaced the common law’s requirement of voluntariness.  According-

ly, one requirement has become two.  However, neither the sources such as the reports of the law 

reform commissions nor the case law has managed to delineate the line between them with any de-

gree of certainty and logic – but the presumption must be that the two requirements are different in 
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some way, not just repetitions of the same point in different words, and moreover different in a way 

that is not merely superficial but reflects different desiderata for an admission.1  This is especially so 

given that both sections also produce the same outcome, namely the exclusion of an offending ad-

mission; the result is also not the point of the difference.  That is not to say that the two sections 

cannot apply on occasion to the one set of facts : for example, a “classic” inducement such as the 

speedy grant of bail may fall under both sections because it may both be oppressive and cause an 

admission to be made in circumstances that may render it unreliable.2  While the law on this point, 

or generally, cannot be simply a system of neatly discrete normative propositions that can be easily 

stated in a few words and applied without difficulty,3 an attempt at developing intellectually sound 

and coherent structures will not go amiss.  Examples such as that just given relating to bail merely 

emphasise the point that there must be some difference between the two sections beyond the facts 

they apply to and their outcome, and it is to be hoped that that difference is rooted in some sort of 

principle.  Unless ss 84 and 85 are merely meant to repeat each other on the topic of inducements, 

the doubling-up on topics such as inducements merely confirms that they must be radically different 

in some way, such as their underlying focus or purpose. 

 

The drafting of the two sections even overlaps on its face, with s 85 (3) (b) expressly referring to the 

type of conduct that would also offend s 84 (1) : s 85 (3) (b)’s ‘threat, promise or other inducement’ 

may well also be a threat under s 84 (1) (b) or oppressive conduct under s 84 (1) (a).  This duplication 

is all the more in need of explanation given the sometimes obscure drafting of the provisions and 

the partly self-contradictory nature of s 85, which appears to suggest, in sub-section (1), that its fo-

cus is on acts of the authorities, only to contradict that by referring, in s 85 (3) (a), to matters entirely 

independent of official action.  What, then, is its focus?  In part, this must emerge from a principled 

contrast with s 84 which is never undertaken. 

 

As things currently stand disputed issues of interpretation are resolved, and ss 84 and 85 are rou-

tinely applied, without regard to their broad purposes and how they relate to one another.  The 

                                                           
1 In this essay, no attempt is made to respect the common law’s distinction between admissions and confes-
sions, for they are lumped together by the definition of “admission” in the Dictionary to the uniform legisla-
tion.  In England and Wales the term “confession” is used with the same broad coverage : Police and Criminal 
Evidence Act 1984 (U.K.) s 82 (1). 
2 For a recent real-life example of another type, see R v. Blackman [2018] NSWSC 395, [474]. 
3 Susan Haack, Evidence Matters : Science, Truth and Proof in the Law (C.U.P., New York 2014), pp. 314f; I at-
tacked the propositional view in “Structured Problem-Solving : Against the ‘Step-By-Step’ Method” (2006) 11 
Deakin LR 89. 
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words may be minutely analysed, but little to no attention is paid to their purposive aspects.  In-

deed, it is hard even to find judicial statements that consider what the relationship between the two 

provisions is.  As late as 2009 it could even be said – strange but true – that s 84 ‘has not been sub-

ject to extensive consideration’.4 

 

This lack of clear delineation between ss 84 and 85 is admittedly to some extent inherent in the field 

and reflects that fact that the common law itself used the voluntariness requirement to serve a 

number of totally different purposes : first, a deontological (normatively and morally based) protec-

tion of the suspect’s basic rights;5 secondly, a teleological (goal-based) rejection of admissions which 

might well be unreliable, the goal being that poor-quality evidence of the importance usually at-

tributed to admissions should not be given; and, finally, avoiding the contamination of Court pro-

cesses by unfairness (the purpose now served by s 90).  While these purposes are obviously related 

to each other and, in the individual case, they are often inter-connected on the evidence, this paper 

will seek to demonstrate that the scheme of these provisions is best understood, and makes most 

sense in its application in the work of the Courts, if s 84 is taken to serve the deontological purpose6 

and s 85 the teleological purpose of quality assurance in evidence of admissions (while, clearly, s 90 

serves the third of the purposes just mentioned).  Accordingly, s 84 is an end in itself and sets non-

negotiable moral (human rights) standards for admissions, while s 85 is a means to the end of 

achieving justice in the Courts through the use of reliable evidence.  The resulting clear understand-

                                                           
4 R v. “J.F.” (2009) 237 FLR 142, 148.  See also Weinberg J.A., “Confessions and Admissions under the U.E.L.” in 
Roberts/Gans (eds.), Critical Perspectives on the Uniform Evidence Law (Federation Press, Annandale 2017), 
pp. 176f. 
5 This may occur both directly in any given case and also indirectly, through deterring the police from compa-
rable breaches in subsequent cases.  The latter is what the Criminal Law Revision Committee in its Eleventh 
Report, Cmnd 4991, p. 35, referred to as the ‘disciplinary principle’.  However, ‘English Courts have never been 
much impressed with the disciplinary rationale’ : Paul Roberts, “Excluding Evidence as Protecting Constitution-
al or Human Rights?” in Lucia Zedner/Julian Roberts (eds.), Principles and Values in Criminal Law and Criminal 
Justice : Essays in Honour of Andrew Ashworth (O.U.P., 2012), pp. 172f.  Mellifont, Fruit of the Poisonous Tree : 
Evidence Derived from Illegally or Improperly Obtained Evidence (Federation Press, Annandale 2010), p. 128 
acutely observes that deterrence is unlikely to be the focus of s 84 as it does not require the involvement of 
any official; on s 85, see below, fn 4341.  See also I.H. Dennis, “Reconstructing the Law of Criminal Evidence” 
(1989) 42 Current Legal Problems 21, 29; A.A.S. Zuckerman, The Principles of Criminal Evidence (Clarendon, 
Oxford 1989), pp. 343f. 
6 This point is also made by Andrew Ligertwood/Gary Edmond, Australian Evidence : A Principled Approach to 
the Common Law and the Uniform Acts (5th ed., Butterworths, Chatswood 2010), pp. 808f.  In R v. Truong 
(1996) 86 A Crim R 188, 192, Miles C.J., in an ex tempore ruling as a trial Judge which is often nevertheless cit-
ed in the books as well asand was also cited in “J.F.”, (2009) 237 FLR 142, 148, declared that ‘inhuman’, appar-
ently alone, of the adjectives found in s 84 (1) (a) gave effect to the International Covenant on Civil and Politi-
cal Rights, but no reasoning was offered to support that conclusion or say why the other adjectives did not 
also. 
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ing of the principal purpose of each section will greatly increase the ease and certainty with which 

the law can be applied. 

 

This understanding, as we shall see, also has the consequence that s 84 will usually be applicable 

when some positive act of the authorities is involved, while s 85 includes such action within its scope 

but has no such focus; s 90, for its part, looks more to the quality of the evidence in Court as such 

rather than the preceding circumstances surrounding the making of the admission (although s 90 

will not be further considered in this essay as its purpose, although not always its application in a 

particular case, is clear from its wording, and my focus is on ss 84 and 85).7  This has the further con-

sequence that sub-section (1) of s 85 is otiose, not to say misleading as a guide to the point of the 

section, and should be repealed.  This view will be elaborated upon later in this essay, but even leav-

ing aside profound considerations of purpose and systematics, we may well ask now : why should an 

admission made under circumstances which make it likely that its truth was adversely affected8 be 

admissible simply because no person in authority (to use the common-law terminology for the sake 

of brevity) was involved in its making?  Presumably an inducement will usually be offered by some-

one who has authority of some description and is thus able to follow up on the promise, but s 85 

goes well beyond inducements.  While we are being querulous, we might also ask why a possibly 

unreliable admission should be admissible in civil proceedings, given that s 85, unlike s 84, does not 

currently apply to them.  What is the reason for this exclusion?  Is it that non-negotiable deontologi-

cal principles (s 84) apply across the board while teleological ones (s 85) are far more sensitive to 

context (including the more likely presence of a jury) or is it because the consequences of criminal 

conviction are far more serious – or indeed, both of those reasons in combination?  This paper deals, 

however, with the criminal context and so this question will not be further pursued. 

 

 

                                                           
7 In non-uniform-evidence jurisdictions, it may be that there is more scope for the common-law equivalent of 
s 90, the fairness discretion, to deal with the circumstances surrounding the admission as well, as evidenced by 
numerous cases – for example, R v. Holland [1997] SADC 3647; R v. Hein (2013) 117 SASR 444, [12] – [16]; R v. 
Cowan [2016] 1 Qd R 433, [79] – [91] (special leave to appeal refused : [2016] HCATrans 57).  However, it is not 
possible to deal with that question here, and clearly no difficulty arises in common-law jurisdictions compara-
ble to the subject of this essay given that the Act does not apply there and there is no equivalent in the com-
mon law to the need to distinguish between two separate principles as embodied in ss 84 and 85. 
8 On this re-phrasing of s 85 (2), see below, n 3532. 
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2.  Section 84 

 

a.  Key concept : oppression 

 

Section 84 (1) prohibits the use of an admission that has been obtained by ‘violent, oppressive, in-

human or degrading conduct’ or a threat of such conduct.  In this section I shall show that the key 

concept is ‘oppressive’.  The others are instances of oppressive conduct.  Thus, all violent, inhuman 

or degrading conduct is oppressive; not all oppressive conduct is violent, inhuman or degrading. 

 

In Higgins v. R,9 the New South Wales Court of Criminal Appeal pointed out ‘that there is no defini-

tion of “oppressive” in the Act and that the concept should not be limited to physical or threatened 

physical conduct but can encompass mental and psychological pressure’.10  Accordingly not only vio-

lent conduct, but also threats of violence will be oppressive; it should be noted that minor touching, 

while it might technically constitute an assault, would not be properly described as either violent or 

oppressive.11  Inhuman or degrading conduct will usually also involve some form of violence, or at 

least body contact : nevertheless, urinating on an accused person would be an example of degrading 

conduct that would not necessarily involve violence properly so called, particularly if the person is 

unable to resist because intoxicated or asleep, for example.  Deprivation of sleep, food or opportuni-

ties to relieve oneself would also not involve any form of violence.  However, these and all other im-

aginable forms of inhuman or degrading conduct are also oppressive because they instrumentalise 

basic human needs, or breach basic human dignity, in aid of obtaining the admission. 

 

Now, it may beThe objection might be raised that that oppressive conduct requires the exercise of 

some form of authority which, in theory, is not necessarily present in cases of inhuman or degrading 

conduct.  Thus, one definition of “oppression” in the current on-line edition of the Oxford English 

Dictionary is ‘prolonged cruel or unjust treatment or exercise of authority, control or power; tyran-

                                                           
9 [2007] NSWCCA 56.  Some of what was said in this case attracted unfavourable notice in Habib v. Nationwide 
News (2010) 76 NSWLR 299, 359, but not the extract quoted. 
10 At [26]; see also R v. Tang, [2010] VSC 578, [25]. 
11 “J.F.”, (2009) 237 FLR 142, 148; Tang, [2010] VSC 578, [25]; Ian Dennis, “The Admissibility of Confessions 
under Sections 84 and 85 of the Evidence Act 1995 : An English Perspective” (1996) 18 Syd LR 34, 38; compare, 
however, Habib, (2010) 76 NSWLR 299, 360; R v. Evans [2015] ACTSC 137, [118]. 
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ny; exploitation’; the Court of Appeal cited a similar definition with references to authority and pow-

er as a useful source for interpreting the word in this context in R v. Fulling.12  Moreover, s 84, unlike 

s 85, contains no person-in-authority requirement nor even a requirement that questioning for the 

purpose of eliciting an admission was in progress,13 and nor should it.  While there is a long-standing 

debate in constitutional law about the extent to which human rights might be applicable against 

non-state actors,14 if the field is changed to criminal evidence law then the less usual cases of op-

pression emanating from a non-official source – allies of the victim, for example15 – must certainly be 

included within the ambit of s 84 given that there is only one outcome of the alleged oppression that 

attracts the law’s notice in this field, namely an admission – proposed for tender, what is more, as 

part of the Crown case and thus to be adopted by authority even if, exceptionally, not produced by 

action taken on its behalf. 

 

There is a second reason why hesitation about the idea of non-official oppression disappears on 

closer examination : the infliction of violence is itself a form of exercise of de facto authority, control 

and power, and thus can still rightly be said to be oppressive even if it emanates from a non-official 

source.  The same can be said of inhuman or degrading conduct which involves no violence such as 

deprivation of food, sleep or the opportunity to relieve oneself – in each case the person committing 

such acts, even if not already in a formal position of authority such as that of police officer, is exer-

cising a form of de facto authority by controlling access to basic human needs and using them to ex-

tract an admission.  Other circumstances in which inhuman or degrading conduct would involve nei-

ther violence nor some other means of exercising authority but yet produce an admission must be so 

rare, and indeed hard even to imagine, that this could be a theoretical possibility only.  Even assum-

ing that a stranger not in authority degrades a person by, for example, urinating on them, this will 

not spontaneously produce an admission without further acts that amount to an exercise of authori-

ty of some sort, and thus oppressive conduct. 

                                                           
12 [1987] QB 426, 432.  See also Re Proulx; R v. Bow Street Magistrates’ Court, ex parte Proulx [2001] 1 All ER 
57, 80 (‘the hand of authority’, ‘an inferior position’).  Nevertheless, the reference in Fulling to ‘detestable 
wickedness’ goes too far : Paul Roberts/Adrian Zuckerman, Criminal Evidence (O.U.P., 2004), pp. 453f. 
13 R v. “G.H.” (2000) 105 FCR 419, 428; “J.F.”, (2009) 237 FLR 142, 148 R v. Spiteri-Ahern (No. 10) [2018] NSWSC 
1380, [21] – [27]. 
14 See, for example, “The Horizontal Effect of Human Rights Provisions, the German Model and its Applicability 
to Common-Law Jurisdictions” (2002) 13 KCLJ 187. 
15 In Spiteri-Ahern (No. 10), [2018] NSWSC 1380, domestic violence was perpetrated by one accused against 
another.  It was held that both violence itself and the continuing threat of it fell within s 84 : at [32]f.  There is 
no difficulty at all in bringing the both states of affairs under the heading of oppression.  On the facts, howev-
er, it was held in that case that the admissions had not been influenced by the oppression.  Another possible 
suspect was the source of the oppression in Blackman, [2018] NSWSC 395, [443] – [454]. 
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Accordingly, we can conclude that oppression is the central concept in s 84, and all the others are 

merely its satellites.16  A drafting suggestion is therefore for the central importance of oppression to 

be made clearer in the section by stating simply that the prohibition is of oppressive conduct, of 

which the other three types are instances – as in s 76 (8) of the Police and Criminal Evidence Act 

1984 (U.K.) (“PACE”).  There seems no good reason, other than the need to be creatively different 

from an English statute, why a different approach was adopted in our s 84.  Indeed, no reason at all 

is offered in the background materials of the law reform commissions. 

 

b.  Purpose : protection of human rights 

 

Section 84 thus protects against oppression and, by so doing, guards the suspect’s human rights.  It 

should now be uncontroversial that human rights are a prime concern of the law of evidence, or at 

least of the part of it that refers to the admissibility of admissions.17  This point emerges from a now 

classic article published by Andrew Ashworth as long ago as 1977 in which he put forward a ‘protec-

tive principle’, under which ‘an infringement of an individual’s rights (in the broad sense that he is 

denied something to which he is entitled or subjected to treatment which is improper) supplies a 

prima facie justification for the exclusion of evidence obtained as a result of that infringement’.18  

However, in the present context this insight must be understood not as a reference to the suspect’s 

human rights in general, but restricted to the right not to be compelled through oppression to make 

an admission, the right specifically protected by s 84; thus, breaches of other rights, such as statuto-

ry rights involving the assistance of lawyers or police searches, for example, continue to fall under 

s 138, which is specifically designed to deal with such matters.19 

 

In words that are no longer applicable to the jurisdiction about which they were written, but remain 

applicable to the uniform evidence jurisdictions in Australia, with the arguable exceptions of Victoria 

                                                           
16 After drafting this section I was greatly strengthened in this conclusion by reading the similar view expressed 
by Weinberg J.A., above n 3 at 186f. 
17 Roberts, above n 54 at 174f. 
18 “Excluding Evidence as Protecting Rights” [1977] Crim LR 723, 725. 
19 Cf. R v. Baladjam (No. 48) [2008] NSWSC 1467, [143]. 
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and the Australian Capital Territory where there are statutory charters of rights, Andrew Ashworth 

noted : 

 

The sphere of operation of a protective principle is clearer in those legal systems which have 

a constitutional or codified declaration of individual rights or of standards for the conduct of 

criminal investigation.  But the absence of such declarations from English law no more 

means that there are no standards of conduct than does the absence of a written constitu-

tion or bills of rights mean that Englishmen have no rights or civil liberties.  Standards do ex-

ist, but they are declared in a variety of judicial precedents [… and] scattered statutes.20 

 

Legislatures have also made express mention of human rights provisions in other statutes dealing 

with criminal evidence and procedure.21  Protection of rights is, accordingly, a central aim of this 

branch of the law of criminal evidence, and the wording and absolutist requirement of s 84 makes it 

apt to achieve that aim.  As Madgwick J. rather charmingly put it in R v. “G.H.”,22 s 84 vindicates a 

‘high principle in favour of the dignity and liberty of citizens’.  It is not necessary to elaborate on the 

especial need for vigilance about a suspect’s human rights in the situations in which s 84 operates. 

 

It is nevertheless worth noting that, while ‘inhuman or degrading’ in s 84 (1) can be traced, via 

s 76 (8) of PACE, to Article 3 of the European Convention on Human Rights,23 and violence is also 

found in s 76 (8) but would require no great feat of originality to place in a section on unlawful ad-

missions anyway, the overall concept of oppression emerges from an otherwise obscure and, in-

deed, strictly irrelevant case.  It was Lord Parker C.J., a Judge without a great deal of experience of 

criminal trials – he had not heard a summing-up to a criminal jury before he became a Judge and had 

to deliver one himself24 – who introduced the phrase ‘oppressive conduct’ in Callis v. Gunn25 in Oc-

                                                           
20 Supra n 1815 at 726. 
21 E.g. Crimes Act 1914 (Clth) s 23Q; uniform evidence legislation s 138 (3) (f). 
22 (2000) 105 FCR 419, 436. 
23 The U.K.’s Royal Commission on Criminal Procedure, Report (Cmnd 8092, January 1981), pp. 108f, 116f, add-
ed the concepts of “inhuman” and “degrading” to “oppressive” in the draft of the Criminal Law Revision Com-
mittee, above n 54 at 173f, and did so on the basis of the United Kingdom’s obligations under the European 
Convention; see further Ian Dennis, The Law of Evidence (5th ed., Sweet & Maxwell, London 2013), p. 226; 
Dennis, above n 54 at 31 n 43. 
24 See his Lordship’s entry in the on-line Oxford Dictionary of National Biography. 
25 [1964] 1 QB 495, 501.  On the following page it is also noticeable that his Lordship is reported as committing 
the blunder of referring to ‘a dicta’. 
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tober 1963 in what amounted to little more than an aside during a judgment in a case concerning 

the admissibility of fingerprint (i.e. real) evidence.  The concept then appeared in a re-issue of the 

Judges’ Rules in January 1964.26 

 

c.  More certain than the common law? 

 

It should furthermore be noticed that the criterion of ‘oppressive […] conduct’ as now found in s 84, 

and which can be traced back to this English decision under the common law of the 1960s, is scarce-

ly more certain than the idea of voluntariness itself.  The Australian Law Reform Commission criti-

cised voluntariness on the ground, inter alia, that it was not a certain measuring-stick, there were no 

‘tools to ascertain the extent to which any particular individual’s capacity for choice has been im-

paired’ or the will overborne and that consequently interrogators were unable to be certain about 

the extent to which pressure was legitimate.27  Can it be said that the test of ‘oppressive conduct’ 

advances the cause of certainty to any great degree?  Certainly the violence sub-criterion deals in a 

reasonably clear way with that aspect of the problem, but the common law did that well enough 

also; inhuman and degrading conduct, along with oppression itself, is a test that is no more suscep-

tible of precise measurement but requires, rather, a value judgment on the basis of the individual 

facts of each case which will regularly fall somewhere between two extremes.28  There are still no 

tools, precise or otherwise, to tell us when legitimate pressure ends and oppression starts – when, 

exactly, the interview became too long, for example; and, as we shall see,29 the precise point at 

which oppression is reached may vary depending on the characteristics of the suspect.  It is thus cer-

tainly paradoxical to find the Commission, at one point in its published deliberations, complaining 

that there is ‘uncertainty about  […] the meaning and relevance of “oppression”’!30 

 

                                                           
26 R v. Prager [1972] 1 WLR 260, 266; Criminal Law Revision Committee, above n 54 at 40; Mark Schrager, “Re-
cent Developments in the Law Relating to Confessions : England, Canada and Australia” (1981) 26 McGill LJ 
435, 435f. 
27 Evidence (Interim) [1985] ALRC 26, [372] – [374]. 
28 “J.F.”, (2009) 237 FLR 142, 149; see also R v. Ulhaque (2007) 177 A Crim R 348, 378. 
29 See below, n 6159. 
30 Evidence Law Reform Stage 2 – Discussion Paper No. 23 (August 1985), p. 11.  It is also interesting to learn, 
via Burut v. Public Prosecutor [1995] 2 AC 579, that s 117 of the Criminal Procedure Code of Brunei refers to 
the need for a statement to be ‘voluntary, that is to say that it was not obtained by violence, inducement, 
threat or oppression by a person in authority’. 
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d.  A deontological protection of human rights 

 

Nevertheless, despite its partly uninspiring history and unavoidable degree of uncertainty given the 

great variety of factual situations it must be applied to, oppression is an eminently suitable concept 

to denote the breach of the suspect’s human rights by a person exercising de facto or de jure author-

ity.  As we have seen, ‘oppressive’ covers the field as far as the type of conduct referred to in s 84 (1) 

is concerned, and s 76 (8) of PACE is accordingly also right to treat it as the principal concept and the 

other three concepts as mere instances of it.  Once this is appreciated, it is easy to see that the prin-

cipal focus of this protection is the human rights of the suspect.  It is therefore logical that s 84 pro-

hibits the use of an admission even if it is true – although it does not in terms, unlike its English ana-

logue, say so, it contains no exception for admissions that are true, and they therefore remain inad-

missible.  Reliability, even if established irrefutably, is irrelevant under s 84;31 it makes no reference 

to the concept.  This is because the focus of s 84 is on the suspect’s human rights which are outside 

the criminal trial and independent of its concerns.  The most reliable admission imaginable cannot 

trump them.  Section 84 is deontological, not teleological : it is about what is right and wrong, not 

about what is useful and reliable.  It points beyond the immediate purposes of the criminal law to 

other, greater values; it is an end in itself. 

 

 

                                                           
31 “J.F.”, (2009) 237 FLR 142, 148; Dennis, above n 1110 at 36f; Odgers S.C., Uniform Evidence Law (11th ed., 
Law Book, Pyrmont 2014), p. 420; Weinberg J.A., above n 43 at 187.  The ultimate test for this comes when a 
confession is confirmed by real evidence, e.g. the body is found where the accused says it is, and there is no 
evidence linking the accused with the location of the body other than the confession.  This case arises rarely, 
and has not arisen under s 84 that I am aware of, but at common law R v. Beere [1965] Qd R 370, 372 is au-
thority – higher than it would seem at first glance; it is that of (Sir) Harry Gibbs – for excluding the admission 
even under such circumstances; see also R v. Wray [1971] SCR 272; other authorities are collected in Criminal 
Law Revision Committee, above n 54 at 45f; Mellifont, above n 54, ch. 5. 
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3.  Section 85 

 

a.  Improving comprehensibility 

 

While the drafting of the uniform evidence legislation is too often opaque, understanding of s 85, in 

particular, is made excessively difficult by its drafting; it has been well said that ‘its terms and opera-

tion are somewhat obscure’.32  This begins with its wording.  Sub-section (2), the core provision, 

states that an admission ‘is not admissible unless the circumstances in which the admission was 

made were such as to make it unlikely that the truth of the admission was adversely affected’.  This 

drafting reflects the allocation of the burden of proof, which is on the Crown (as it was for the volun-

tariness requirement at common law and is also under s 84).33  But those twenty-eight words just 

quoted from s 85 (2) contain four negatives (counting ‘unless’ and ‘adversely’ as negatives given that 

they have a negative meaning in context), which makes the rule created by s 85 (2) difficult to un-

derstand simply as a piece of English composition.  Much is gained by ignoring the burden of proof 

for a moment and stating instead simply that the rule in s 85 (2) is that the circumstances in which 

the admission was made must be such as to make it unlikely that the truth of the admission was ad-

versely affected (two instead of four negatives).  Indeed, the section could easily be re-drafted along 

those lines in order to make it more easily comprehensible : it could say simply that the Crown must 

prove, if the issue is raised,34 that the admission was made under circumstances which make it un-

likely that its truth was adversely affected.35  An even more radical option would be simply to say 

that the circumstances must make it likely that the admission was true – no negatives at all. 

 

                                                           
32 Jeremy Gans/Andrew Palmer, Uniform Evidence (2nd ed., O.U.P., South Melbourne 2014), p. 166.  Thus it is 
easy, despite what was said in R v. Esposito (1998) 45 NSWLR 442, 460, to work out why Judges sometimes re-
phrase the section. 
33 The applicable burden is the balance of probabilities only under s 142 (1) (a). 
34 Cf. s 84 (2); it might be advantageous to repeat this provision in s 85 rather than attempt to build it into the 
statement of the rule itself.  However, effort should be made to reflect the need for there to be some minimal 
reason to investigate the issue, not just mere time-wasting or a fishing expedition on the part of the defence : 
see Odgers S.C., above n 3128 at 420f.  Furthermore, it is unfortunate to state that s 84 (1) ‘only applies if’ the 
issue is raised.  As an abstract matter, the human rights standards set out in s 84 (1) apply to all admissions; it 
would be more accurate to say that the provision need only be applied if the issue is raised (for good reason, 
or some other words to indicate that there must be more than time-wasting involved). 
35 Cf. Crimes Act 1958 (Vic.) s 464J (ba); R v. Clarke (1997) 97 A Crim R 414, 419; Haddara v. R (2014) 43 VR 53, 
105; R v. Munday [2016] VSCA 26, [8]. 
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b.  A teleological focus 

 

Once that clarificatory point is made, it is easy to see that s 85 is about reliability rather than the 

human rights concerns which lie behind s 84,36 and accordingly ‘[t]he section does not require police 

impropriety’.37  The law reform commissions said as much : ‘it shifts the focus of the fact finder to 

the likely reliability or truth of the admission, in light of all the circumstances in which it was made, 

and the onus of proof on that issue is on the party tendering the evidence of the admission’.38  As 

noted in the introduction, there is no apparent reason for the restrictions in sub-section (1); indeed, 

they merely obscure the point of the rule and make it look as though s 85 is about ensuring sufficient 

respect on the part of the state and its de jure or de facto agents for something, perhaps again hu-

man rights, rather than the reliability of admissions.  It was in relation to what we can now call hu-

man-rights considerations that the person-in-authority requirement was first conceived;39 it is out of 

place in s 85.  Not only does it lack any justification in this different context; it is, in both purpose and 

in practice, beside the point, not to say harmful – for there can be no interest in admitting an admis-

sion of compromised reliability just because its making was not procured by an agent of the state or 

a person, perhaps a private citizen, capable of influencing the course of the prosecution.  There is 

also no such restriction in the equivalent section of PACE.40  The initial plan of the Australian Law 

Reform Commission was also to have no such restriction,41 and in England the Criminal Law Revision 

Committee was opposed to such a restriction also.42  Given that fact and the vast chasm between 

the deontological and teleological aims of ss 84 and 85 respectively and the need for them to have 

clearly different functions, we should not conclude that ‘it is arguable that [s 85] also has undercur-

rents of rights protection and deterrence’,43 but rather that s 85 (1) is to be regarded as a mistake 

that should be rectified by repeal.44 

                                                           
36 R v. Bartle (2003) 181 FLR 1, 53; cf. “F.M.J.” v. R [2011] VSCA 308, [39]. 
37 McLaughlan, (2008) 218 FLR 158, 166. 
38 Uniform Evidence Law Report (A.L.R.C. Report 102; N.S.W.L.R.C. Report 112; V.L.R.C. Final Report December 
2005), p. 325. 
39 Tofilau v. R (2007) 231 CLR 396, 480f. 
40 See further Vaughan Bevan/Ken Lidstone, A Guide to the Police and Criminal Evidence Act 1984 (Butter-
worths, London 1983), p. 302. 
41 Odgers S.C., above n 3128 at 424. 
42 Criminal Law Revision Committee, above n 54 at 39. 
43 Mellifont, above n 54 at 131. 
44 I am, of course, not overlooking the amendment to s 85 (1) made, as the note to that sub-section states, as a 
result of the decision in Kelly v. R (2004) 218 CLR 216.  As enacted, s 85 (1) (a) applied the section simply to 
admissions ‘in the course of official questioning’.  However, as my thesis is that s 85 (1) is a mistake the 
amendment makes no difference to it. 
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The purpose of s 85 was, nevertheless, something about which the Australian Law Reform Commis-

sion was initially itself clearly in confusion.  In two of its earlier reports it said that s 85 ‘is drafted 

along similar lines to’ the provisions requiring tape-recording of police interviews.45  In a very general 

sense, such provisions serve the same purpose of preventing admissions from leading to unjust con-

victions, although they hardly perform precisely the same function : the tape-recording require-

ments guard principally against simple fabrication of confessions, while s 85 allows an admission, 

even if indisputably made,46 to be rejected because circumstances render it unreliable.  In another 

early report the Australian Law Reform Commission referred to provisions such as the former s 149 

of the Evidence Act 1958 (Vic.), which were intended to modify some of the more stringent mid-

nineteenth-century rulings on voluntariness and ensure that mere exhortations or appeals to moral 

or religious values, as distinct from offers of temporal advantage such as bail, did not count as in-

ducements and cause a confession to be rejected as involuntary.47  Finally, the law reform commis-

sions sometimes assume, or appear to assume, that s 85 will operate only in contexts involving in-

ducements;48 while clearly an inducement such as speedy bail may be relevant to issues arising un-

der s 85, as s 85 (3) (b) shows,49 an admission may still fall foul of s 85 even without any inducements 

or indeed any police impropriety at all.50  ‘While sub-s (3) (b) (ii) makes specific reference to an in-

ducement, the enquiry required by the section remains focused on the likelihood that the truth of 

the admissions was affected adversely.’51 

 

                                                                                                                                                                                     
See also R v. McLaughlan (2008) 218 FLR 158, 165, where the precise time of the commencement of official 
investigations was raised, and Blackman, [2018] NSWSC 395, [469] – [471], where the police officers were 
guarding rather than investigating the offence.  Why should this such things matter? 
In R v. “T.J.F.” (2001) 120 A Crim R 209, 216, which was dealt with under the earlier version of s 85 (1) (a), the 
accused rang and volunteered an admission.  This should matter in assessing whether its reliability might have 
been adversely affected, but it should not mean that the statement is wholly removed from the ambit of the 
section if there is some reason to think that the circumstances might have adversely affected its reliability. 
45 Issue Paper 28 : Review of the Evidence Act 1995, p. 109; Discussion Paper 69 : Review of Uniform Evidence 
Acts, p. 264. 
46 Indeed, in R v. Donnelly (1997) 96 A Crim R 432, 438 the Court held that it should be assumed that the ad-
mission was made. 
47 For the history of such provisions, see Tofilau v. R (2007) 231 CLR 396, 478f; Windus v. Wade [1999] VSC 414; 
“Four Curiosities of Victorian Evidence Law” (2006) 80:8 Law Inst Jo (Vic.) 56. 
48 Discussion Paper 69, above n 4543 at 263, 273. 
49 Lidstone/Bevan, above n 4038 at 302. 
50 R v. Jung [2006] NSWSC 661, [7]. 
51 R v. Simmons [2015] NSWSC 189, [140]. 
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c.  The fly on the wall 

 

As we have seen, reliability is completely irrelevant under s 84, but it is the focus of s 85.  Neverthe-

less the enquiry mandated by s 85 is not directly an enquiry into the reliability or truthfulness of the 

admission.  Section 85 does not require such an enquiry,52 unless the accused raises the issue under 

s 189 (3), but into likelihoods.  This respects the division of functions between Judge and jury and, 

equally importantly, attempts to ensures that the concentration at this stage is on the process by 

which the admission was brought about rather than on whether the admission is, in fact, true.  The 

English materials show clearly that no consideration of the truth or falsity of the admission should be 

entered into : rather, ‘the Judge should imagine that he was present at the interrogation’53 (or in any 

other context in which the admission was made) and assess the admission’s reliability on that basis.  

The intention was thus that the issue raised by s 85 could be judged by any observer of the admis-

sion at the time of its making, not later in accordance with facts discovered afterwards, most obvi-

ously real evidence.54  It is a shame that the drafting, while so good at expressing multiple negatives, 

did not find a way to make this clear. 

 

While facts discovered later are not to be considered, s 85 (3) (a) shows that characteristics of the 

suspect at the interrogation are still relevant even if the questioner does not know about them; the 

fly on the wall is an informed fly who is aware of all characteristics of the suspect relevant to the en-

quiry into the likelihood of the admission’s reliability.55  This point has admittedly sometimes been 

doubted in the case law,56 but this understanding corresponds to the intention of the law reform 

                                                           
52 Ulhaque, (2007) 177 A Crim R 348, 379f; Munday, [2016] VSCA 26, [9]; R v. Charbaji [2016] NSWSC 1862, [9].  
What could be misinterpreted as a brief statement to the contrary in “I.M.M.” v. R (2016) 257 CLR 300, 316 
[54] was not made as part of considering this precise point but rather another section which, it was held, did 
not require reliability to be considered in any form. 
53 Criminal Law Revision Committee, above n 54 at 43. 
54 This is ‘the plain meaning of the words’ : R v. Rooke [1997] NSWSC 363.  There is an excellent recent example 
of the application of this principle sub silentio in Severino v. R [2017] NSWCCA 80, [76]. 
55 R v. Taylor [1999] ACTSC 47, [29]. 
56 Odgers S.C., above n 3128 at 430f; R v. Lou [2017] ACTSC 127, [61] – [82].  In the latter case – in which far 
too much reliance is placed on the prior common law in a manner which is very much out of tune with present 
interpretative approaches in the High Court of Australia (e.g. Hughes v. R [2017] HCA 2092 ALJR 52, 65 [34]) – 
Burns J. said (at [67]) : 

If the policy underpinning s 85 is simply to ensure that evidence of admissions are reliable in order to 
be admissible, it is difficult to understand why the section is restricted to official questioning (to use a 
comprehensive term).  The same personal characteristics which may make unreliable an admission 
made in the course of official questioning will frequently be relevant to the reliability of admissions 
made outside official questioning.  If the focus of the section is on reliability per se, it is difficult to un-
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commissions; moreover, the background materials as well as the purpose of the section and the lack 

of any need for a positive official act (to be considered shortly) all support this approach.57  Further-

more, the wording supports this – s 85 (2) refers to ‘the circumstances in which the admission was 

made’, not to circumstances known to interrogators,58 and sub-section (3) (a) refers to what is the 

case as well as what appears to be the case (i.e. could be known).  Paragraph (a) of sub-section (3) is 

accordingly a much better guide to the purpose of the section than its misleading sub-section (1) 

once it is appreciated that the focus of the section is reliability : this may be affected by any number 

of things outside the control or knowledge of the authorities.  But the important thing for distin-

guishing between the roles of the two sections is that s 85 may be mobilised even when the authori-

ties were understandably ignorant of the problem and made no false step, for its focus is reliability 

not protection from breaches of human rights which are typically committed through some positive 

act.59 

 

There is no guarantee that interrogators, as distinct from the omniscient fly on the wall whose per-

spective s 85 adopts, will be aware of matters mentioned in s 85 (3) (a) such as a suspect’s level of 

education or mental disabilities (and that is so despite the words ‘appears to be’ towards the end of 

the paragraph, as ‘is’ is also expressly mentioned and must have some work to do additionally to 

‘appears to be’).60  While it is certainly true, as English cases recognise,61 that what is oppressive un-

der s 84 (1) might vary slightly depending upon the individual characteristics of the suspect – what is 

non-oppressive questioning of a hardened criminal of mature years might be oppressive conduct in 

relation to a young person who has never seen the inside of a police station previously – basic hu-

man rights standards will tolerate only a limited adjustment along these lines.  A provision looking at 

the likelihood of reliability, on the other hand, which is what s 85 is, must take into account a much 

broader range of characteristics and factors; it is not an abstract standard applicable to all humanity 

but a malleable one which will vary in accordance with the facts and people it is applied to. 

                                                                                                                                                                                     
derstand why the court is ordinarily precluded from considering objective evidence corroborating the 
reliability of the admission in determining its admissibility. 

Section 85 (1) (b) shows that the premise underlying the first sentence is not wholly correct.  At any rate, the 
case made here is that s 85 (1) is the mistake, not the inclusion of all characteristics under s 85 (3) with no ex-
emptions and a specific provision including not merely what appears to be, but also what actually is the case as 
far as the accused’s disabilities are concerned.  The answer to the point in the last sentence will be stated 
shortly : s 85 is about the reliability of the confession dealing with what could be known when it was made, not 
what might become known later. 
57 Uniform Evidence Law Report, above n 3835 at 347. 
58 Odgers S.C., above n 3128 at 430f. 
59 McLaughlan, (2008) 218 FLR 158, 166-168. 
60 On these words, see further Odgers S.C., above n 3128 at 431 n 88. 
61 For example, R v. Prager [1972] 1 WLR 260, 266; Bevan/Lidstone, above n 4038 at 298f. 
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d.  No positive act necessary 

 

Because of its focus on human rights issues and the fact that the traditional role of human rights is to 

protect citizens against the power of the state, s 84 naturally focuses much more closely on positive 

actions – oppression connotes some positive action, even if it may occasionally be allied to an omis-

sion such as refusing to feed a person who is imprisoned – whereas nothing in the purpose or word-

ing of s 85 connotes that positive conduct will be the typical scenario.62  Thus it was correctly said in 

R v. Tang63 that, for the purposes of s 84, ‘[p]erceived psychological pressure that is predicament-

related rather than conduct-related cannot by definition be the product of oppressive conduct’.  It is 

otherwise under s 85, for there the source of the problem is, or should be, relevant only so far as it 

casts light on whether the admission is likely to be unreliable.  Indeed, as we have seen, circum-

stances which the authorities do not even know of can be considered under s 85.  On the other 

hand, it remains true that positive actions of the authorities may also render the circumstances such 

that an untrue admission might be procured : paragraph (b) of sub-section (3) shows that.  It is just 

that there is no de facto restriction to such positive action.  Accordingly, perceived psychological 

pressure that is related to the predicament rather than official conduct, and perhaps not even ap-

parent to the questioner, might still be likely to affect an admission’s truthfulness adversely and 

qualify the admission for consideration under s 85.  No official action, let alone official fault is neces-

sary under s 85.  This insight is, indeed, another reason, or another way of expressing, why it is that 

sub-section (1) should be repealed : if the perceived psychological pressure was present and reached 

an intensity which makes it likely that the admission’s reliability might have been adversely affected, 

it should not matter whether an agent of the state or a person able to affect the course of the pros-

ecution also was present and, in the former case, whether the agent of the state was investigating 

the crime or doing something else. 

 

                                                           
62 Cf. Fulling, [1987] QB 426, 432G; R v. Everett [1988] Crim LR 826, 826; R v. Walker [1998] Crim LR 211, 212; 
Richard Glover/Judge Peter Murphy, Murphy on Evidence (13th ed., O.U.P. 2013), pp. 344, 346; Dennis, above 
n 2320 at 234-236. 
63 [2010] VSC 578, [25]. 
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e.  Truth of the admission 

 

While s 85 shares with s 84 a general concern with ensuring adequate standards for the admission of 

evidence, their focal points remain different : s 84 takes its stand on basic human-rights standards 

external to the law of evidence which have nothing to do with reliability, while s 85 is like other rules 

of evidence such as the rule against hearsay (to which it, like s 84, is, formally, the elaboration of an 

exception – that for admissions) in attempting to ensure that evidence is excluded if it bears some 

marks which point towards insufficient reliability.  Section 85 is instrumental in our search for truth, 

whereas s 84 is an end in itself and unrelated to our search for the truth (except in so far as that is 

the setting in which it is applied). 

 

As Simpson J. said in R v. Zhang,64 unless the accused raises the question of the admission’s truth or 

falsity : 

 

[t]he attention of the Court is to be directed to the circumstances in which the admission 

was made, excluding evidence that would substantiate or contradict the admission.  The leg-

islation delineates the circumstances in which the admission was made from its inde-

pendently verifiable (or otherwise) content. 

 

This state of affairs means that s 85 will result in the exclusion of some admissions that are in fact 

truthful, because the circumstances in which they were made promoted untruthfulness that did not 

eventuate, while it will conversely allow some untruthful admissions to go to the jury, for the con-

verse reason.  It is merely an initial vetting based on the circumstances that existed when the admis-

sion was made, not a confirmation of the truth of the admission, which is of course for the jury. 

 

Given this lack of fit between the task demanded by s 85 and the outcome of contested criminal 

proceedings, which is a determination of guilt or not, it may be questioned why it is that such a pro-

cess is engaged in at all.  A radical option would be for s 85 to be deleted and the accused left to pre-

                                                           
64 [2000] NSWSC 1099, [52]. 



20 
 

 

sent arguments for disbelieving an admission directly to the jury, as with all other defence argu-

ments – s 84 is there to ensure that any breaches of inviolable human rights standards remain a rea-

son for excluding the admission.  A provision analogous to s 116 (1) (b)65 could require Judges to ad-

vise the jury, with the benefit of their experience, of all the reasons why an admission may yet be 

unreliable.  Alternatively, judicial experience with admissions could be mobilised without the awk-

wardness involved not in asking directly whether an admission is truthful, but whether the circum-

stances in which it was made make it (un)likely to be (un)truthful, by instead simply permitting the 

Judge to “cut to the chase” and excluding an admission that does not appear, on the balance of 

probabilities, to be truthful having regard either to the circumstances in which it was made, or to all 

circumstances of the case.  That would, of course, involve duplicating the jury’s functions, for an ac-

cused could hardly be prevented from raising the same point before the jury if the Judge decided 

against him.  Some would consider such duplication a sensible safeguard, and it would avoid a divi-

sion of functions between Judge and jury that will never completely be successful. 

 

Indeed, according to the law reform commissions,66 it is not uncommon for the accused to raise, un-

der s 189 (3), the falsity of the admission in question, for if it can be shown to be unreliable that 

supports an argument that it was made in circumstances which were likely to make it unreliable.  If 

this claim is true, then, as long as s 85 remains in its current form and does not authorise the Judge 

to determine directly the truthfulness of the admission, a stop should be put to this sort of thing as it 

mistakes the purpose of s 85 dictated by the “fly on the wall” concept.  It also allows for a concentra-

tion on minor issues which the accused may have got wrong, or even lied about, for any number of 

trivial or irrelevant reasons rather than because of circumstances which make it likely that the over-

all truth of the admission could be adversely affected.  Conversely, minor points which the accused 

has got – or guessed – right might assume a disproportionate importance and lead to a doubtful 

conclusion that the admission was likely to be reliable.  It is, moreover, dangerously easy for the ac-

cused to raise the truth of the admission : in Zhang that was done because the accused ‘claimed that 

he began making up things that were not true’.67  It will often be very hard, and sometimes impossi-

ble, for the accused to walk the line between questioning the circumstances under which an admis-

sion was made and claiming that it was untrue.  Perhaps some formal declaration by the accused 

                                                           
65 In Victoria : Jury Directions Act 2015 s 36 (3) (b).  The capacity already exists to do this, indeed, under 
s 165 (1) (a), although in relation to admissions this is ‘rarely utilised’ (Anderson, “Judicial Warnings about Un-
reliable Evidence : Why, When and How” in Roberts/Gans (eds.), above n 43 at 148) so a new provision would 
probably be needed. 
66 Uniform Evidence Law Report, above n 3835 at 345f.  As far as I know there is no statistical record of what 
happens in actual cases on this point. 
67 Above n 6462 at [53]. 
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that the truth of the admission is in issue should be sought, although clearly the accused must not be 

allowed to attempt to have his cake and eat it too by casting doubt on the admission’s truth while 

refusing to concede that its truth, as distinct from the circumstances in which it was made, has been 

put in issue. 

 

Section 189 (3) also necessarily involves the awkward possibility that the Crown could attempt to 

respond to the accused’s claims with evidence of the truth of the admission68 and the voir dire might 

turn into a trial of the accused’s guilt69 including questioning of the accused about the truth of the 

admission – something that was expressly rejected during the design of s 85.70  There is even one 

case in which the Court appeared to think that it weakened the accused’s argument under s 85 that 

‘no evidence was led in the voir dire suggesting that the confession was untrue in any respect’.71  

This goes close to reversing the onus of proof, abrogating the right to silence – at the voir dire! – and 

turning s 85 into a direct test of the admission’s truthfulness, which at present it is not. 

 

As s 189 (3) has no role to play in relation to any other provision of the uniform evidence legisla-

tion – it cannot have anything to say to a section which has nothing directly to do with truth or relia-

bility such as s 84 – perhaps the best option, if no radical changes are made, would be for it to be 

repealed.  It clearly contradicts the “fly on the wall” concept behind s 85, under which circumstances 

affecting the reliability of an admission are assessed at the time at which it was made, and the gains 

it brings seem to be substantially outweighed by the problems it causes and the confusion it brings 

to the issue that s 85 is actually meant to be about.  Arguments about the truth of an admission 

should be for the jury – unless some radical option such as those mentioned earlier is preferred. 

 

                                                           
68 Donnelly, (1997) 96 A Crim R 432, 438; R v. Zhang [2000] NSWSC 1099, [52].  See also Weinberg J.A., above n 
43 at 189. 
69 Zuckerman, above n 54 at 335. 
70 Dennis, above n 1110 at 49. 
71 Bartle, (2003) 181 FLR 1, 47.  See, however, the more principled line taken in R v. McNiven [2011] VSC 397, 
[61] : 

The accused did not give evidence on the voir dire.  Notwithstanding the submissions of Mr Thomson 
[for the Crown] that senior counsel for the accused has introduced the issue, it seems to me that what 
was being put on behalf of the accused is not an argument about the truth of what was said but ra-
ther an argument that what was said by her may not represent her actual memory about what she 
did but rather, possibly, an acceptance by her of what must have happened. 
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f.  Subjective or objective? 

 

So far discussion about the meaning of s 85 has concentrated on whether it sets up a subjective or 

an objective test for admissions, which is an unproductive discussion that ‘unnecessarily complicates 

discussion of this issue’.72  The difference is sometimes itself obscure and the labels misleading – 

some Courts have thought that they need to ask whether the accused’s subjective characteristics are 

relevant,73 which clearly they are;74 s 85 (3) (a) shows that – but generally the difference is taken to 

be this : on the subjective approach, the Court would be required to consider whether the actual 

admission made was likely to be unreliable, but, on the objective approach, it would consider 

whether any possible admission made by the suspect is likely to be unreliable.  While the distinction 

is not always clear and the law reform commissions themselves seem confused about it,75 this dis-

tinction arises, or is said to arise, because s 76 (2) (b) of PACE, while otherwise similar to our s 85, 

states that the question is whether ‘anything said or done […] was likely, in the circumstances exist-

ing at the time, to render unreliable any confession’, whereas s 85 refers not to ‘any’ admission but 

to ‘the admission’ made by the suspect. 

 

It would, however, Our section, therefore, appears to solve this difficulty in its wording, and this dis-

pute need not trouble us in Australia.  It is the correct answer, for it would be absurd if, in a murder 

case, the question were whether a confession to, say, rape, or a much less serious offence such as 

common assault, would be likely to render the admission actually obtained unreliable;76 and indeed, 

in England the Divisional Court has so held, stating (in a murder case) that ‘[t]he word “any” 

must […] be understood as indicating “any such” or “such a” confession as the applicant made’, not 

                                                           
72 Discussion Paper 69, above n 4543 at 275. 
73 In R v. “B.L.” [2015] NTSC 85, [32], the Court mentioned this dispute and proceeded to ask whether the sus-
pect’s personal characteristics could be taken into account – which clearly they can be.  That is not the point of 
the distinction.  See also Weinberg J.A., above n 43 at 188.  For what may be a similar dictum on this point, see 
McNiven, [2011] VSC 397, [71].  See also Lou, [2017] ACTSC 127, [78], [81].  However, in “B.L.” it is noticeable 
that at [25] the Court uses ‘criteria’ as if it were singular, so the judgment might have been given ex tempore or 
otherwise prepared without sufficient time.  In McLaughlan, (2008) 218 FLR 158, 167f, the labels again appear 
to have misled the Court into asking the more obvious question whether the subjective circumstances of the 
person are relevant, which of course they are.  Yet another different view is proffered in Tang, [2010] VSC 578, 
[31]. 
74 Taylor, [1999] ACTSC 47, [30]. 
75 Thus, the Uniform Evidence Law Report, above n 3835 at 345, appears, as Odgers S.C. above n 3128 at 428 
states, to give support to the objective theory. 
76 This point was expressly made by the Criminal Law Revision Committee, above n 54 at 43f. 
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just as a reference to any hypothetical confession for any randomly selected offence.77  No elaborate 

demonstration is needed to show that the circumstances that might render unreliable an admission 

to, for example, sexually interfering with or murdering one’s own child could be far different from 

those involved in an admission to armed robbery committed against a complete stranger in order to 

obtain money to pay off debts.  It is understandable enough that some effort has to be made to en-

sure that the enquiry under s 85 does not turn into an enquiry about the truth of the admission – 

whether the accused did commit the offence charged and has admitted it; but our procedure must 

not also be too far detached from the circumstances of the case before the Courts, which are not a 

mere third-order detail.  What has been called the subjective theory strikes the right balance be-

tween these two extremes : it requires an investigation into the circumstances under which the ad-

mission in question was made rather than into the question whether the accused committed the 

offence but does not lose sight of the context.  As a leading English writer says, the question is ‘not 

whether anyone did something wrong, but whether the Court feels confident that a jury should be 

permitted to act on the confession’.78 

 

 

4.  Conclusion 

 

In Zhang79 the ultimatum given by the police to the accused – co-operate or be charged with murder 

as well as lose assorted benefits such as a reduced sentence and witness protection – led Simpson J., 

with her Honour’s usual acuity, to an thought-provoking conclusion : 

 

While that placed pressure on the accused to decide to make the admission (a circumstance 

relevant to s 84) it did not operate adversely on the veracity of what he said.  Indeed, it may 

well have had the opposite effect.80 

 

                                                           
77 Re Proulx; R v. Bow Street Magistrates’ Court, ex parte Proulx [2001] 1 All ER 57, 77. 
78 Glover/Judge Murphy, above n 6260 at 346. 
79 Above n 6462. 
80 At [55]. 
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While the actual decision on the s 85 point in Zhang could be doubted on the facts, this quotation 

illustrates conveniently how it is that the deontological and the teleological focuses of s 84 and 85 

respectively differ. 

 

Section 84 pays no attention to consequences, including whether reliable evidence will be accepted 

or rejected if an admission is or is not excluded.  Its focus is on absolute, non-negotiable moral (hu-

man rights) standards.  It is not merely a means to an end such as maximising the reliability of evi-

dence admitted, but an end in itself.  If pressure to make an admission reaches the level of oppres-

sion, nothing could be less significant for the purposes of s 84 than the veracity of the admission. 

 

Section 85, on the other hand, is about the final outcome of the criminal trial and a means for ensur-

ing the greatest possible degree of accuracy through reliable evidence.  Thus, pressure on the ac-

cused to make the admission, as in Zhang, may well breach the non-negotiable absolute moral 

standards of s 84 without there being anything to be said against the admission from the point of 

view of the consequences of admitting it for the accurate determination of the issue of guilt.  In an 

important sense, the two provisions are opposites : s 85 works within the four corners of criminal 

law and procedure, while s 84 points outside it to values that have nothing to do with the immediate 

aims of the criminal trial.  Apparent duplications in their wording, such as those referred to in the 

introduction, are not really duplications, because the two sections have such radically opposed aims. 

 

Our principal conclusions about the current law are therefore : 

 

 s 84 protects human rights and has a deontological (non-negotiable, basic moral) focus; it is 

an end in itself; 

 therefore, it typically requires some form of positive oppressive action on the part of a de 

facto or de jure authority; 

 the key concept is oppression, and the other three concepts are merely instances of it; 

 s 85, on the other hand, has the teleological aim of improving the quality of evidence regard-

less of moral principles; it is a means to the end of investigating the facts; 
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 questions arising under s 85 are to be judged as if by an omniscient fly on the wall at the 

making of the admission in question (not by later evidential discoveries); 

 unless it is raised by the accused (s 189 (3)), the truthfulness of the admission is not relevant 

for the reason given in the previous point; 

 in considering an admission under s 85, it is relevant to consider what sort of offence the ac-

cused admitted to (the so-called subjective approach). 

 

The main conclusions about the need for changes are : 

 

 in s 84, it should be made clear that the key concept is oppression; 

 s 85 (1) should be repealed; 

 the drafting of s 85 (2) should be untangled; 

 s 189 (3) should also be repealed. 


