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ABSTRACT

This thesis is about the origins and original intentions of law; that which I call raw law.
Law emanates from Kaldowinyeri, that is the beginning of time itself. Law first took
form in song. In this thesis I argue that the law is naked like the land and its peoples, and
is distinguished from that known as law by the colonists, which is a layered system of
rules and regulations, an imposing one which buries the essence and nature of law.

The thesis is a writing from 'inside', it is from my Nunga - Aboriginal -perspective that I
write. In writing this thesis I have engaged in a personal struggle to decolonise. The
thesis is written in a style which is part of that ongoing process of decolonisation. It is a
writing of a song that still sings within.

I write about nakedness, of naked law, land and people. The loss of nakedness and the
clothing of the body, where dress was imposed by force and domination, is the movement
away from being naked in body and in law. Terra nullius of the land, law and people, is
what the coloniser clothed the land and its peoples in.

Law has a dimension which is spiritual; we believe that we are descended from beings of
the dreaming. They are called ngaitji or totems. The ngaitji represent our spiritual
attachment to our ancestral beings. Our ngaitji teaches us about the unity we share with
all things in the natural world. That is law. The spiritual relationship we have with the
natural world is one which is in opposition to a western perspective of the natural world
being like a supermarket whe¡e all things become a commodity for use and consumption.
The colonists have no concept of the natural world as a relation. The use the land as a
commodity has the same meaning to us as the consumption of one's mother.

I write about the historical and contemporary faces of the muldarbi and its past and
continuing polices of genocide against indigenous peoples. I also discuss how the
mainstream in Australia cannot see the muldarbi behind the masks it wears. The masks
are many; some of them are protection, assimilation, native title, cultural rights, and
international laws. Native title is a muldarbi because it is a killer of raw law. Native title
is 'known' to recognise indigenous rights to land, but it is an illusion. Instead, it will
open our lands to further rape of their natural resources.

In this thesis I explore the availability of space away from the genocide, and the
possibility of re-establishing an indigenous horizon. In finding that space I journey
through the trauma of all peoples to include those who call themselves non-indigenous; I
look at issues of co-existence, treaties, and intemational law, and its development of an
indigenous rights discourse, and how it is we can travel a path of peaceful co-existence.
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Chapter L

KALDOWINYERI - MUNAINTYA 1

I..1.IN THE BEGINNING2

Kaldowinyeri: a time when the first pekere tunjar3 were sung, first dreams were

dreamed, first visions, thoughts and ideas took form. The tunjaria sang the beginning

of law itself. Law began in Kaldowinyeri, coming out of the creation. Creation of the

first sunrise, and first songs. In the beginning law was naked or 'raw', naked like the

land and its peoples. Law emanates from a place of rawness and truth. In nakedness

it is without facade, the truth is laid bare.

The country of my mother's grandmother's, the Coorong, is ruwe of the Tanganekald,

peoples this tunjari sung the arrival of the ancestors:

Guru'nulun 'and 'wardand 'wanunj ganji

'goronjkanjal 'lei a' meinjg 'nainj'gara'nal

'guru'nulun 'and 'wardand 'terto:'lin

(h')end 'barum ai! 'walanjala talanja'leir

r'einamb 'maranj'gara'nal .5

1 Kaldowinyeri means a long time ago, the beginning of time itself, the time of creation. The word
comes from the language of the peoples of the Lakes and Coorong region, known as '1.{garrindjeri".
Ngarrindjeri is a group that evolved from the Pt Mclæay mission life, and is made up of the following
language groups, the Yarldi, Tanganekald, Ramindjeri and others. The word Munaintya is a Kaurna
word it has the same meaning as Kaldowinyeri. I refer to these language groups throughout my thesis

as I have kinship relationships to all of them.
2lhur" used the temr 'in the beginning' in preference to what is normally used at this point in a thesis,

'introduction'.
3 M""nr creation song in the language of the Tanganekald.
4 M"unr rong.
5 Thit song is sung by Milerum and was recorded by Tindale, Norman, 1937:108-109.



The song sang our beginnings, when the ancestors travelling from the north coming

closer to the Coorong and the sea heard the crashing sound of the ocean, it made them

frightened, they stood still, some wanted to return to the north, but they agreed to stay

and settle down. One of the people called out Tanjo'walo'njan, 'what will you do

now?'. The name of the Tangane or Tanganekald was created from this call.

Our beginnings come out of Kaldowinyeri, a concept that is difficult for Nungas to

translate into the languages and thinking of non-Aboriginal peoples. It was a creative

time where law and its songs or stories were birthed. It birthed laws that are

unchanging laws that were given to our ancestors for us to live by. Our laws were

bom as were the ancestors - out of the land. We didn't travel across a land bridge

from somewhere else, our songs and stories record our beginnings and our birth

connections to our homelands, to country now known of as Australia.

we have been there since the beginning of time. Our history tells us we've

been there since the beginning of time. They will try and tell you that we

came across a land bridge because it suits their purposes. We know our

history. We don't have to be told. We know that the Creator placed us where

we are.6

6 The evidence of the Haida elder, I¿vina White is referred to throughout my thesis to illustrate ideas

that are shared by indigenous peoples throughout the world. As the Haida suffer the Bering Strait
theory of western scientists and academic institutions as an explanation of their origins and coming to
place. We also suffer a similar theory, that is we are seen to have come to Australia crossing the Torres
Strait. White, I-avina, giving evidence before the First Nations International Court of Justice, (FNICI)
Transcript 1996, Vol 2:84. For a fufher discussion on the Bering Strait theory see Churchill,'Ward,
1995:265.
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Raw law is unlike the imposed colonial legal system.T It is unclothed of rules and

regulations. The law was created raw like the land and the people. Our laws were

birthed by the creation, and like the birthing of people, the law was born naked. All

law was at Kaldowinyeri naked, and is filled with the spirit of creation. The law is for

the peoples to know and to live by as the ancestors had, from Kaldowinyeri. The raw

law rs not imposed, it is lived as a way of life:

Your language is very difficult for me to speak about some things, because

law is not the way we view it. V/e view it as a way of life.s

I¿w is lived in life, the will to live in the law are one. Unlike today. Today in the

modern world the will to live in a place of lawfulness is lost to the greater humanity.

Evidence of this is found in the growing list of global crisis, poverty, environmental

disasters, famine, war, and violence. What the greater humanity have come to know

as 'law' is a complex maze of rules and regulations; the body of law is buried, barely

breathing.

Law come to us in a song, it was sung with the rising of the sun, law was sung in the

walking of the mothe¡ earth, law inheres in all things, it is alive, in all things.l

7 White, I-avina, FNICI 1996, Transcript, Vol.2:68 describes the colonial govemment of Canada as 'a
foreign govemment that has been imposed on us'. Throughout my thesis I refer to the colonisers' laws
as being the muldarbi, I also use it to describe other processes that are destructive and killing of raw
law. Muldarbi means the demon spirit.
8 Whitr, [-avina, FNICJ 1996, Vol2:83
9 A view that is not readily shared by some non-indigenous 'experts' who prefer instead to contain the
idea of a relationship of song to land to the 'westem dessert Aboriginal cultures'. This is based on their
findings that there are no records of song law in the south east of Australia. Phillip Jones when he gave
evidence to the Royal Commission into Hindmarsh Island, 1996, Transcrpt p 4?57, an inquiry that I
speak about in more detail in chapter 5 of this thesis, disputes the existence of song law in the Lower
Murray regions. He draws a distinction between the western dessert and south eastem Aboriginal
cultures. He draws this distinction based on his understanding of our religious and spiritual beliefs
ideas that he has drawn from information that was gathered by the missionary Taplin who worked at Pt

J



Before the coming of the muldarbil0 to our ruwerl the law was held in the song, it was

known through the song and the ruwe, and the story holder. The law is not written

down; knowledge of the law comes through the living of it. The law is lived, sung

danced, painted, eaten, walked upon, loved. All of these things. [¿w was not

imposed, and those who lived outside the law did just that, they were in exile from the

law. We could say the greater proportion of humanity now lives in exile from the

law.

There is conflict between our law and the imposed colonial legal system. Our old

people have struggled against the imposed system, to keep the vision of our law alive

for future generations:

The laws of our people, our highest laws of respect and consent seems to be a

commonality of all the First People of this side of the world. And the more I

hear from other people, I realize that we must come together to be able to gain

our freedom that I remember. I'm old enough to remember what it was like to

be free. And at this moment I wish that I was speaking to you from one of our

beautiful beaches.l2

Mclæay during 1860-1880. Taplin saw his own God in the face of Ngarrindjeri and all else become
demonised vanished from the recordings of the colonist, we become more like them and less like our
sisters and brothers in the western dessert in their eyes anyway. They said we had no song laws in their
inquiry into our spirituality and in their judgement they failed to see the women in our landscape: the
sisters running from Ngurrunderi, the Seven Sisters of the l:kes, Prupi old woman of the C-oorong, the
spider huntswoman the creator of our language and others. They are our songs they are also the
feminine and the natural world that sings in our ru\rye, the snake, the thukabi (turtle) the kondoli
(whale) the krowli (blue heron) tjirbruki (ibis) and warki (crow) it goes on. These stories still live in
spite of the genocide. This inquiry was established by the state govemment of South Australia to
determine the issue of whether or not Nunga u/omen had fabricated secret sacred women's business for
the purpose of preventing the building of a proposed bridge from the mainland to the island. This
inquiry is further critiqued in chapters 4 and 5.
10 M"uns demon spirit
11 Means land
12 Whit", I-avina, FNICI Transcript Y ol 2 L996:72.
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Raw law, Nungas'l3 law, is unlike others (that are known as law). The law is in all

things, it emanates love, caring and sharing, respect for all things. That is how we

kept the land in such a pristine state. The natural world was un-developed, not

because of an inability to t¡ansform the mother, the ruwe - that is the land - but

because of a love and reverence for all things in the natural world. In Chapter 2, I

dlscuss the ldea of raw law turther.

And as the law was raw so were its people. My ancestors were naked people. From

birth until death they lived naked and in death our naked bodies were rolled in a

woven grass mat, smoked and later buried. Only the skull of the ancestor was

retained for the living to drink the water of life from.la Many of us are still naked,

not physically, but we are naked in another sense. We are undressed of many things

that now in this modern Christian world have encased our being, our soul, so that

many no longer know who they are.

In chapter 3 I write about nakedness, the naked law, land and people. It is in

nakedness and the rawness of law that we are truly lawful. It is here that we move

from the beginning to the present, as the impact of colonialismls is realised. The loss

13 Means Aboriginal person, used in the southem areas of South Australia, I use this word throughout
my thesis, along with other words of the same meaning, for example Ngarrindjeri, Koori, Koorie,
Murri, Nyungar. I use the term Nunga broadly in the same sense that I would use the word Aboriginal.
14 MY ancestors the Tanganekald kept the skulls of their dead for use as drinking vessels.
15 Throughout the thesis I use the term colonialism, I argue that our position has not shifted from the
time of Cook and the beginning of our colonised existence. We have not entered a post-colonial phase
in our history, our relationship to the colonial state has remained subjugated to and dominated by the
colonial state. While I acknowledge the relationship between colonialism to imperialism and the
emergence of capitalism, the use of the term colonialism is preferred, I argue it is the same muldarbi,
one that is more easily located when it has kept its original name. When there is a change of name it
begins to loose its meaning as a prevailing dominant and continuing force, one that has not ended and
become post, but one that is still growing and still killing with the same force that it carried in 1788
when Cook invaded our shores. I understand that the term post-colonial is used also to illustrate
conditions that arise out of colonialism, it does not however speak to my perspective one that lives
within the container of colonialism. One that is too close to be named post. Also the distinction
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of nakedness, the clothing of the body, is the movement away from being naked. In

chapter 3 I will look at what it is to be naked in the law, and the impact of clothing

and the clothing of the law. A place where dress was imposed by force and

domination. V/hat happened to the relationship with the raw law when one dressed in

the clothing of the coloniser? In dressing in the cloth of the coloniser, to no longer be

the naked people, they become what? They become the uncivilised on the path to

civilisation. And what happens to the essence of who we are, the naked self? Are we

still naked under the layers of cloth? Does the law maintain its naked self under the

layers of rules and regulations?

Tera nullius, of the land, law and people, is what the coloniser cloaked all things in.

Our very nakedness led them to not see us, to not know us, and in doing this they

forgot themselves as naked beings in the creation. The law become covered, barely

alive under the layers of killing rules and regulations I discuss the genocidal processes

of the muldarbi in chapter 5.

In the christian story, of the garden of Eden, Adam and Eve come to know their naked

self when they ate the apple from the Tree of Knowledge. In becoming aware of their

own nakedness, they were no longer in the garden, the oneness or nakedness of the

creation. The awareness of being naked made them separate and apart from all other

things in the garden. They were ordered to go forth by god from the garden of Eden,

they left the natural world behind. A break with creation leading the way for 'man' to

go forth multiply and dominate the earth. To become one again with all things, do

between minority and Nunga, it is commonly argued that minority groups have cultural rights but no

political or territorial rights. Whereas Nungas would argue we have all of those rights. Indigenous
peoples become minorities because of our histories of colonialism. If our colonial histories a¡e

forgotten there becomes little that distinguishes us. See Sanders, D,t993:75,for further discussion.
6



they learn to unknow their naked self so as to return to their indigenous identity, one

they left in their garden of Eden?

In chapter 6 I look further at the enemy of raw law, and the women who call

themselves allies. In looking at the muldarbi I speak of the medicine that will work in

riissoiving ihe power of muiciar'oi.

12 We are the natural world it talks to us

The ancestors, both human and animal, are our relations and connect us to law and

Kaldowinyeri. A relationship, which links us to the past, is a connection that is lived

in the present, to be re-created in the future. This is the cycle of our ancestors, it is

their path or journey, and we continue that walk from Kaldowinyeri. The Seven

Sisters' story song and inmal6 lives in the land and lives of the women, who still

know the ancestors, we are always talking with them, even though they live in the

constellation of stars known as the Pleiades.

..the Seven Sisters, seven planets in the sky that land on eafh, leaving seven

holes where they touch down. As they set off across the desert, they come to a

green tree laden with wild figs, but they do not touch it. They know there is a

man in there waiting to grab them-old lover boy, they call him-so they walk

past and stop at a funny little tree with no leaves and just a little fruit. The

sisters walk past the green grass around a waterhole, stopping instead to drink

7



from a muddy little puddle of dirty water. The same again when they pass a

cool, shady spot to sit under a stunted tree that throws off just a small circle of

shade.l7

The ruwe where this part of the Seven Sisters song lives is in a region known as Billa

Kallina, a place where the federal government has proposed the development of a

nuclear waste depository site. One of the Seven Sisters custodians was reported to

have said, 'this is their dreaming story and it is about how life in the desert is hard but

sustainable if you are very smart and settle for less.' And right now, pointing angrily

to the sky, the Seven Sisters are upset.18

Nungas believe that we are descended from beings of Kaldowinyeri, they are our

ngaitji.tl And this ngaitji represents our spiritual attachment to ancestral beings. Our

ngaitji teaches us about the unity we share with all things in the natural world.

'Cooma el ngruwar, ngruwar el cooma, illa booka mer ley urrie urrie. One is all, all is

one, the soul will not die.'20 At Kaldowinyeri the ancestors were both human and

16 A word used by the Pitjantjatjara meaning ceremony, where the song is sung and danced, a blessing
of the ealh and participants, a place of exchange with the ancestors and the natural world.
17 Drb"llr, Penelope, and Daly, Mafin, 28rh February 7999:1, 'Are They Trying to Kill Us?' the Age.
In the thesis I have avoided including songs and stories that have not been published, because of my
commitment to the oral tradition of Nungas. I believe the oral tradition is best suppofed in the telling
of stories through the oral tradition of inma' the ceremony itself. The telling of stories out of this
context has the potential to erode our ancient law ways. The permission by the custodians Eileen
Brown, Mrs Stewart and others to publish this part of the epic journey of the Seven Sisters is not usual
practice. But then the world we live in is changing so rapidly the public telling of this story was in
response to a proposal to develop a nuclear waste dump on the lands travelled by the seven sisters. It is
important to note that law songs or stories are multi-layered, that is they may have a layer that is palya,
that means is alright to make it public, but overlays many other layers that are private or secret sacred.
So the telling of this story whilst it is now in the public domain, has other layers of knowledge that will
remain within the realm secret sacred business of the custodians of the knowledge.
18 rui¿.
19 Describes the spiritual relationship we have with the natural world, my people have a relationship
with both Tjirbruki, the ibis and Krowli the blue heron. We communicate with the animal and in
general the natural world, they tell us things of the spirit realm. Bell, Diane 1998, and Berndt and
Bemdt 1993, for further discussion on the meaning of ngaitji.
20 Rul", Hugh, and Goodman, Stuarl, 7979:LO.
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animal. The relationship between humans, animals and the natural world is known as

our ngaitje, or out ngaide relationship. This relationship tells us who we are, and

what our relationship is to the natural world. From our ngaitje we leam about the

interconnectedness of all life and are reminded that humanity is just a small part of the

overall fabric of life.

The ngaitje relationship determines the inter-relationships between human and other

natural forms. Humanity's relationship to the natural world is brought to our

awareness through our creation songs Tjirbruki is one song of the Kaurna that has

survived the genocide.2l I speak more on Nunga identity and the muldarbi that is

constantly waiting to subvert our Nunga way of being in chapter 4.

To own the land is a remote idea. The indigenous relationship to ruwe, the land is

more complex. In western capitalist thought, ruwe becomes known as property,a

consumable which can be traded or sold. rile live as a part of the natural world; we

are it also. The natural world is our miror. 'We take no more than necessary to

sustain life; we nurture ruwe as we do our self, for we are one. Westemers live on the

land taking more than needed, depteting ruwe and depleting self. So self can be no

more tomorrow. Westerners are separate and alien to ruwe and then unable to

understand how it is we communicate with the natural world. 'We are talking to

relations and our family, for we are one. When traditional custodians and or owners

approach country they will talk to the spirit ancestor, the paininggiawlvzz of the place.

They will tell them who they are and also whom they may have brought with them to

21The story of Tiirbruki is told in chapter 7. Tjirbruki is the ibis bird, the Kaurna have a ngaitji
relationship, and communication with the ibis.
22 K^u^uword for ancestor the ancient people who first walked the land.



the place.23 We are always seeking permission from the spirit world for our actions;

nothing is assumed. When food is taken from the ruwe thanks are given to the

paininggianna, in hope for yellarkari.2a

All is one, one is all, we are the land, the land is us, and the law is in all things. That is

the law. The following is a poem by Lionel Fogarty speaking of the Nunga in the

oneness of creation.

Fellow Being

An'we aborigines in humanity.
The pulses of the red sun give a beat in aboriginal people.
The kissing of winds to trees are the love between aborigines.
Even the water we drink is the pure tears aboriginals share.
We wisely in our humanised aboriginal homes are united under

all one colour.
The aboriginal is the bread of man's rich land.
'We are the rocks of ages and purpling skies.
Look at every scenery in bush you will see an aboriginal face,

body and spirit.
The aboriginal is not owned by any human being on eafh.
Our presence is the flesh of fresh new worlds.
We are music that floats into a wonderful note to all ears.
An aboriginal is nature's soil, you pick it up, hold it in your

hand and
you will feel our growth in the ground.
We are the gods of man in this land but then we are not

humans.
Yet we are part of your kind now hey.
The earth above is our spirituals.
And now if you speak our tongue, don't mean you are native,
The sea, hills and lakes are in our hearts and minds.
The universe is belonga to dem big spirit creator.
Oh, now man you go out there to find out more of us, who

down here
Well listen to that fish talk and you will know we ate it the

other day.
And if you talk to a bird of paradise you find they are people,

same with

23 Tlre Australian, Weekend Magazine, October 10 -11., t998:42 for further discussion on the
relationship of the Karajarri to their country.
24 Kuu aword; meaning tomorow, on the following day or on a future day.
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all creatures here, we aboriginals come from them.
If you feel the heat of the sun, you feel us.
If you see and feel the light of the darkness then you have just

touched an aborigine.2s

13 Being of cycles

Kaldowinyeri or Munaintya, from the time a long time ago, in the beginning, is also

time now, and time into the future. The beginning, present, and future, encircle the

place of Kaldowinyeri or Munaintya. The Nunga I am, is unlike the other - the

dominant - one which is represented by a straight line of thought - beginning, middle

and ending. I write about an indigenous process which encircles, to become one

again. One that is non-hierarchical, with no beginning and ending; it is rather a circle,

a cycle of continuity of being, becoming another cycle, numtikki.26 Suzuki writes

about cyclical time:

Time in nature is cyclical or cumulative; human time is linear. Because of this

contradiction between the recurrence of nature and the finality of our own fate

we reach for something eternal, something absolute, unchanging, outside time:

the essential me-ness of me, the soul, the spirit. Without water, air, energy,

food, without other forms of life and other human beings, we die. But we are

just as crucially dependent on the idea of spirit. Without that we are truly

doomed, drowned in time and change, forced to watch the gap between now

and the end as it inexorably shrinks. Friends, family, all the joys and beauty of

25 Fogarty, Lionel, 7995:74.
26 K"u-" word, meaning to go on forever.
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life are threatened by time and death, and we need spirit to heal that sorrowful

knowledge.zT

We never left nature time. The old people lived by the seasons and moon cycles. We

still do, under the imposition of the clock. The law way of Nungas is not in the past;

it is a way of life that is carried with great struggle into the present, and is the way

back to the future and Kaldowinyeri.

Irigaray takes a glimpse at this thing we call time;

Attracting me toward, wonder keeps me from taking and assimilating directly

to myself. Is wonder the time that is always covered over by the present? The

bridge, the stasis, the moment of in-stance? 'Where I am no longer in the past

and not yet in the future.æ

The following law-story, 'Waargle', told by the Bibulmun Peoples tells of a past time,

Kaldowinyeri, but it is also a time that is present as well as a time that is coming to us

in the future.

A long, long time ago, after thousands of years in this land,....tribes were

gradually leaming to live in harmony, not only with each other, but with the

animals, birds, and the entire environment......between the great Bibulmun

people and all other tribes in their region, there were many who chose to

ignore the sacred spirit teachings of the great and powerful Bibulmun elders.

As the years passed the elders became more and more concemed about the

27 Suzuki, David, 1997:187-t88.
28 Ingury, Luce, 1,993 :7 5.
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younger people's reluctance to follow the laws and customs which had

enabled the tribes to survive and live in harmony for thousands of years.

The young ones openly showed disrespect for the elders and their age-old

customs and laws. They abused the old ones and ignored their warnings that

the Korrndon Marma Man would surely punish them all. Even the strict rules

of marriage \ryere broken. Because of their distrust and jealousy there were

many warriors who would not leave their mia-mias to go hunting for food

because they had taken their sisters, aunts, second cousins, and nieces as wives

and dared not leave them for fear that someone else would claim them.

By this time many of the elders had also forsaken the laws too......But......

there were seven people, four warriors and three women, who would not

accept the way in which the once proud and powerful Bibulmun people were

sadly destroying themselves. ...Buerrna (one of the seven) called the three

other warriors and the three women to his side and said, 'Last night I dreamed

I was riding on the back of 'Waargle the snake who is the Korrndon Marma

Man,......As far as I could see there was only water, and as Waargle glided

along, floating on the surface of the water were men, women, and children

everywhere and they were calling out 'Save me! Save me! Great Korrndon

Marma Man,' but as the people came closer, and tried to climb on to

'Waargle's back he brushed them into swirling water. Suddenly I noticed that

you were all riding on Waargle's back with me and we were carried for many

days and nights until we reached a sacred rock which Waargle began to circle,

and while he did this the water began to go down until the rock was above the
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water level and he stopped to allow us'to stand on the solid rock. He then

said, 'Know your totemic symbol shall always resemble me, the Waargle.

Remember the laws...keep this rock sacred, because I will always be here'.

The sacred rock is called Boyagin Rock and it is believed the Korrndon

Marma Man still sleeps undisturbed inside, in the form of the Waargle, the

sacred snake.2e

The Waargle speaks of the capacity of the law to transcend human behaviour, its very

essence is that it is a spiritual law. The rock is sacred, it is the Waargle, the Waargle

is the law. The Waargle law-story tells the people how to live in harmony with the

law and of how to avoid breaching marriage and incest laws. A breach of the law

results in a breakdown and the people's ability to live in harmony with all things.

When the people have broken with the law the survival of humanity is threatened.

Our indigenous law-ways are still with us, but they are now subverted by the

Australian state. We are like the seven people of the Waargle awaiting the time for

the Waargle to rise. We are the animals of Gurukmun's30 time struggling to bring

water to the land. 'We are peoples rising from the ashes of the holocaust: our laws

violated, our territories plundered, and our peoples still resisting colonisation, as we

face the state.

The thinking of the muldarbi is spreading; its path creating chaos. The muldarbi

thought is in one straight line. It no longer has a concept of Kaldowinyeri, nor any

thought or idea of how the chaos it is creating will end. The muldarbi is a beast of the

now, consuming and killing all, it is a killer of raw law. The muldarbi is amongst us,

I

29 Bennell,Eddie and Thomas, Anne 1.981:44

74



it has been imposed upon us, now dominating the planet for centuries. The muldarbi

has brought us to a point where we must critically think of a future that appears to

disappear before us. At first it appears like no other time we have known before, but

the V/aargle tells us we have travelled to this muldarbi place before. So the song has

already been sung and is singing now.

The ancestors are in a constant state of being, knowing the world as at Kaldowinyeri,

being immersed in the law and ceremony of Kaldowinyeri, knowing it in all the

places it takes form in the body of law land and peoples. We come back into the

future to where we began at Kaldowinyeri, to begin another cycle, and we are met by

the ancestors, to begin all over again.

From whence to where are we travelling? Mark Dockstator in his thesis refers to the

following Aboriginal teaching, of a Mide Shaman from Minnesota: As you walk

down the road of time, do you travel into the past or the future?:

In the beginning, while the races still lived together as one, each of the races

had to come to a decision as to what direction he would choose. During this

time White Man and Red Man found themselves walking together along the

same road. At some point in their journey they came to a division in their

path. One of the two possible roads before them offered knowledge and

growth through accumulation and mounting of all that could be seen ahead (a

one-hundred-and-eighty-degree-vision). This is what White Man chose and he

has developed in this 'linear' and accumulative fashion ever since. The other

road appeared less attractive materially and quantitatively, but offered a whole

30 I quote the story of Gurukumun further on.
15



and comprehensive vision that entailed not only vision before but also vision

behind (a three-hundred-and sixty-degree-vision). This was a circular vision

that sought to perceive and understand the whole nature of an object or event -

its physical reality as well as its soul. The Red Man chose this road and he has

developed in this circular and holistic way ever since.31

Time in western thought goes in one straight line, travelling from a to b. Thinking in

terms of space is the movement of persons from a to b. Time in westem thought is

viewed as existing independent of space.32 From an Aboriginal perspective, time and

space are encompassed within a circle. We are always returning to the beginning and

are walking into both the future and the past; time and space are encompassed within

a circle. And all those who form the circle are one. There is no hierarchy that forms

from the circle, and it is unlike christian reference to the idea of god giving man

dominion over the natural world. Decision making is consensus - in contrast to the

western model of the straight line of majority - minority.33 And within the circle are

all other life forms; there is no hierarchy between humanity and the natural world.

Cycle is a continuum, always, to become another, returning to its beginning, past,

future. This process cannot be changed or extinguished, it is the law. It can be

extinguished in the minds of humanity but it continues to exist in the reality of our

natural world and those who live within it and in accordance with its laws and

balances.

31 Dockstator, Mark, L994:25, cites, the philosophy recorded by Dumont, James, 1,976:3L-32, of. a

Mide shaman from Minnesota.
32 Einstein's physics shows it not to be, but in the ordinary meaning of western thought the separation

occurs, For a fufher reference see Hawking, Stephen, 1988:151-161.
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A Westem view is one of progress, of moving forward through the stages of

'civilisation', now in the technological stage. 'Where to next? As I am writing this

thesis the background is filled with talk of colonising Mars and the latest Balkan war.

The future from a western perspective is not clear at all. Some predict an ecological

disaster, under which model the environment is extinguished, and the first people and

aii others that foiiow are extinguisheci. The question is what survives their idea of

extinguishment? If the animals in the following story had been unable to make

Gurukmun laugh, what would have survived?

Gurukmun the Frog, comes from Kaldowinyeri, a song of the greedy Frog. The

animals deal with the greed in a way which is humane, and they find the medicine to

release the trauma that perhaps lies at the heart of greed;

A long time ago, way back in the Dreamtime, there lived a big, big frog, called

Gurukmun. He was easily the biggest frog in the whole land, so big that, as he

hopped, each hop would make the earth shake. Gurukmun didn't live in a

river or creek because there were none big enough, and besides, he liked to

hop about on dry land. One very hot day, all the animals were gathered at a

waterhole. They were sitting around, chatting about the hot day while the

little ones were playing in the water. Then they heard Gurukmun's boolumph!

boolumph! boolumph! as he hopped towards the waterhole. The animals

watched as he plopped down beside the waterhole and started to drink. And

he drank, and he drank, and he drank, until all the water was gone! Where the

beautiful waterhole had been, there was nothing but a big muddy patch! Then

Gurukmun hopped away to look for another waterhole. One waterhole was

33 Barsh, Russell, t993:297-298, argues that in Native American societies, 'There was no notion of
'majority', since the objective was not to find the most popular decision, but the decision that
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not enough for a huge frog like Gurukmun. And what's more, he was feeling

particularly thirsty. He hopped until he came to a river, and he began to

drink. Soon, all the water in the river was gone! Gurukmun rubbed his big

green belly. He was still very thirsty, so he hopped down to the ocean, and

began to drink. He drank, and he drank, and he drank, slurping up the ocean,

and as he drank, his belly grew bigger and bigger and bigger. When all the

water in the ocean was gone, Gurukmun was still thirsty! The animals began

to worry. Gurukmun was drinking all their water-soon there would be none

left. They watched as Gurukmun went from river to lake to waterhole,

drinking each one dry. And he didn't stop until all the water in the whole

world was gone. All inside his enormous green belly! Then Gurukmun, with

all the water in the whole land inside him, hopped slowly up on to the top of

an enomous mountain. And there he sat, looking out over the dry brown

land. The other animals became very worried. Now they had nothing to

drink, and there was no water for the trees and the grass-Gurukmun had taken

it all. What were they to do? The Emu and the Goanna went to see wise old

Wombat. ''Wombat, there is no water. Gurukmun has it all, and if we don't

get it back, then we will all die.' The Wombat called a meeting. All the

animals gathered at the bottom of Gurukmun's mountain. .The Kookabura

flew up to Gurukmun to ask if he would give some of the water back. But

Gurukmun just sat there, big and fat and green. He had all the water, and he

wasn't going to part with any of it. How were they going to get the water

back? The Possum suggested frightening him. If Gurukmun had a fright, then

he might cough some of the water out. But how do you frighten the biggest

Frog in all the world? The Goanna thought that if someone could tickle
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Gurukmun's nose, then he might sneeze some of the water out. But how were

they to reach his nose? It was such a long way up, and anyway, he probably

wasn't ticklish. Then the wise old Wombat had an idea. What if we make

him laugh? If Gurukmun laughed, then surely all the water would come

gushing out. The animals thought about it. It was the best idea, and if they

didn't soon do something, they would all shrivel up and die. So it was

decided. They would make him laugh. (Following different animals attempts

to make the frog laugh finally)....... It was old Nabunum, the Eel. He

wriggled up to the front of the meeting. The Magpies started to giggle. He

looked so funny, out on dry land. Nabunum glared at them. ''What do you

think is so funny? If someone took away the trees, you wouldn't think it was

funny. I'll show you how to make this Frog laugh. And he'll laugh to much,

that all the water will come out.' So Nabunum wriggled up to Gurukmun.

And he began to dance. He did look silly, an old Eel, wriggling about, trying

to dance like the Brolga. Gurukmun looked down at the old Eel. Nabunum

was writhing and thrashing, wriggling and crawling, curling and uncurling,

twisting in and out and all around himself. Then suddenly he stopped. He

was stuck. The animals burst out laughing. The Wombat rolled about in the

dust. Old Nabunum, all tied up. It was the funniest thing he had ever seen.

Then the animals heard it. A huge gurgling noise. They looked up, and it was

Gurukmun. An enormous grin stretched across his big green face. Nabunum

struggled to untie himself, and as he struggled, Gurukmun began to laugh in

earnest. Great big laughs. And as he laughed, the water started to come from

out of his enormous mouth. And Gurukmun laughed so much, that all the

water flowed back to fill the oceans and lakes, the rivers and billabongs, the
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lagoons and the waterholes. And Gurukmun, the greedy Frog, hopped away

and has never been seen again.34

The story of Gurukmun is relevant to our present. The behaviour of Gurukmun is the

same as the tyrants who now dominate the planet. Gurukmun could be a transnational

mining company, mining for uranium. The mine is in a very fragile area of the state

in one of the driest regions of the world. The underground artesian water supplies

have been threatened by the mine's vast thirst for water; the water is used to process

the minerals and then it is discarded, poisoned, into tailings dams. These dams too

pose a threat with the possibility of leakages back into the underground water

supplies, which would threaten the survival of future generations to come. How did

the community of animals deal with the greed of Gurukmun? They made him laugh.

It is a strategy worth considering, because as the animals found, there was no other

means available to them that would bring the frog to release the water.35

1.4 Muldarbi the enemy I seek to defeat

For myself the process of writing has been a struggle, a struggle with the muldarbi.

The muldarbi has many faces. One of them is colonialism; a muldarbi which still

sucks the lifeblood from the land and its people. It is like the t¡adition of the vampire

of Europe. But the muldarbi has other faces too, I deal with some of those in

chapters,3,5 and 6.

34 Rule, Hugh, and Goodman, Stuart, 1979:?5.
35-I.igut.y who says ironic mimesis (the poking fun at patriarchy) is the only way to critique it without
affirming it.
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The muldarbi-colonialism has survived for centuries, always finding contemporary

forms to embody itself. Once colonialism was popularised, was seen as good,

bringing christianity, civilisation and progress to the world of Nungas. Thus it has

claimed legitimacy. Today it finds new ways to feed legitimacy. The muldarbi uses

masks, worn to disguise its intentions. Often the muldarbi is disguised in a form that

has become popularised. Popularity is important to its survival, increasing also its

potency. By being popular the muldarbi is invisible. It is invisible and goes

unnoticed as it drains the lifeblood from the land and people. The muldarbi's crime is

undetected. In popularising the muldarbi in the minds of the many the people live

under the illusion of well being in the lands of the colonised, as the muldarbi sucks

silently, invisibly, in the background.

One contemporary face of the muldarbi is the construction of native title by the state

and its courts and legislature. The many, or the mainstream majority of people in

Australia cannot see the muldarbi behind the mask of native title. Native title is

'known' as being that which will 'save' indigenous peoples from the trauma of terra

nullius, (a trauma that has never ended other than in the imaginings of the colonist).

Native title is 'known' as the recognition of indigenous rights to land, and yet behind

this mask lies a muldarbi. The illusion of recognition of indigenous rights which I

discuss further in chapter 6, is one, that creates a potency which allows victims to be

more easily drained of their lifeblood as they are caught unaware. The many are

persuaded and programmed to believe that native title will put life back into the land

and the people. But it will not.
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Native title is a muldarbi because it does not f¡ee me to be who I am, a being of law,

in chapter 4 I discuss this further. It is the killer of raw law. It continues to

dispossess me from myself and the cycles of my being. It is this muldarbi that will

legalise the future rape of my 'mother', ñy ruwe it will make legal the continuity of

genocide. The muldarbi undetected hides behind the mask of its own popular face. It

makes all legal like the face of the muldarbi before.36 So we have this duality, which

spreads its sickness and chaos.

We have been led to believe that the muldarbi is here to protect us, but how can we be

protected by a power that subjugates us? So why is it that there are those amongst us

who continue to try gaining protection and the recognition of rights from the

muldarbi, one which continues to oppress us? Why do they not go outside and

reclaim Kaldowinyeri, which is ours that has always been?. Obviously because they

cannot see. The medicine of sight is what is needed. In the words of Sheila

Rowbotham:

An oppressed group must at once shatter the self-reflecting world which

encircles it and, at the same time, project its own image onto history. In order

to discover its own identity as distinct from that of the oppressor, it has to

become visible to itself. AII revolutionary movements create their own way of

seeing.37

36 On" muldarbi now made unpopular by the High C-ourt decision in Mabo v Queensland (lgg}) 66
ALIR 408, hereafter Mabo (No 2) 541per Deane and Gaudron JJ, is terra nullius, in a ruling of six to
one the court held the lands were not tena nullius or 'practically unoccupied' in 1788.
37 Rowbotham, Sheila, cited in MacKinnon, Catharine, 1989:84.



In writing of the muldarbi I expose its identity and that has been a process of

exorcism. One which has cleared the path on the joumey to self healing. A joumey

that seeks to decolonise every aspect of the afflicted self. In chapter 7 I look at

indigenous ways as being the future and discuss the processes of decolonisation from

an indigenous perspective.

15 Voice and being a song

Law is of the beginning: of the first songs, sung by the ancestors. When the first steps

were walked across the land, country was sung into creation. The land was blessed by

law song. Much of what I write about in this thesis that I have called 'raw law' or the

'law', is about a way of living, or law ways. It is difficult to write about 'law'

because it is a process that I can't simply describe, as there are no exact definitive

examples that translate, particularly into a foreign language which is empty of the

ideas that our 'law ways' carry. Our law was not written in the way the west

considers equates to writing. I¿w was however painted in ceremonial design and

symbols were marked on boundary markers, identifying traditional owners and their

ngaitjes. The difference however between the two is so extensive that there is no

basis upon which comparison can be drawn. The idea of 'raw law' comes to me as a

way of resolving the problem I had around describing or defining the 'law'. The

'law' is undressed of the layen of rules and regulations modern societies have come

to accept in their legal systems. The 'raw law' is the essential basis of law, respect,

honout, sharing, caring and love: the essential nature of law which still runs in the law

of Nungas, but barely breathing under the layers of rules that cover most other legal
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systems of modem states. I refer more to the idea of 'raw law' in the following

chapter.

My work is a writing from 'inside', f am of the Tanganekald and Meintangk Peoples,

and it is my Nunga position that becomes the place I write from, as I write to

regenerate raw law and dismantle the muldarbi law. In writing I have engaged in a

personal struggle38 to decolonise myself, so it is written in a style which is part of that

ongoing process of decolonisation, it is a writing of a song that still sings within. A

song circles, so does this written form, it does not always follow the rules of grammar

or 'normal' academic structure, although I would argue the ideas and arguments are

there, they are perhaps just positioned differently. To explain further I borrow from

the wo¡ds of Lionel Fogarty, Murri3e performance poet:

In my writing I don't believe in compromise at all. I don't want to be a

reconciliation writer or a reformist writer. I like to hit psychological minds

and cross boundaries. It doesn't matter if it is in correct grammar or their style

of writing. +o

For me to find law was a struggle, to find a voice that was my own, and to have the

courage to express and give it form, a legacy of being colonised. As an indigenous

woman of the Tanganekald and Meintangk Peoples,I don't make-out that I speak for

38 The word struggle is used throughout this thesis, as I write from the inside, the story I tell is one of
struggle and trauma to survive. There are no other words that better describe the process. Perhaps a
more academic language and description would best suit the normal requirements of this thesis, but in
adopting other language it would fail to express the story I tell in the way I have chosen. It would
almost become someone else's story.
39 M"uns Aboriginal person, a term used throughout northem NSW and eueensland.
40 Fogarty, Lionel, 1995:x. Diana Eades , 7987:17-14, refers to this way of speaking as a forrn of
Aboriginal English, but it is more it is a form of resistance to the colonial order of things.
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all indigenous peoples.al I am one voice; all of the people in our indigenous law-ways

have a voice, even our children. Ou¡ voices were once heard in light of the law.

rù/hen I first started writing the thesis I spent a lot of time describing Indigenous Law

and its relationship to Australian law. I found the process was like trying to fit a

system of iaws into something that was so tundamentally ditlèrent and alien that I

found myself two years into the thesis abandoning it. Out of that process I decided I

would not deal solely with the problem of conflict between indigenous law ways and

the dominant colonial legal system. But to take a leap into the abyss back into the

known places of the paininggianna, the ancestors, into a joumey of discovery of law

in relation to self and others. The place of universal truth. A place some say does not

exist,a2 a place where states have no place in the re-ordering of back to the future. A

place where law lives. I have chosen to concentrate my ideas on indigenous law

ways, raw law. This is a writing from the other side.

This thesis was very difficult for me to write, not only for the usual reasons that a

thesis is difficult, but because, in writing the thesis I was engaged in a personal

struggle to decolonise myself. The experience was the breaking out of a mould, a

colonial mould formed of self, not by the self. In writing this thesis I have struggled

to see again from a place known to me - Kaldowinyeri, a place now given place in

41 Th" views contained in this thesis are mine, I don't hold out to be the spokesperson for anyone other
than my self. I don't hold out for or have any great expectation that my views will be embraced by the
Nunga community, colonisation has devastated our culture, identity and belief systems. For example
the_ dissident women giving evidence before the Royal Commission into Hindmarsh Island, ield
different ideas to those women who opposed the building of the bridge, because they believed the
bridge would destroy the culture and law of women. One of the dissideìt women, Jenny Grace when
giving evidence to lhe Royal Commission into Hinùnqrsh Island,Transcript p 4274 said; ,I believe that
Aboriginal people had an explanation of how the eafh come to be like it iJ Uut, you know, as far as I'm
concemed, it's gone'. And other voices before that same inquiry spoke of the impact of colonialism
upon their ability to know language and culture, see Campbell pp 4607-4610. Dr Fergie in the same
inquiry talks about the differential knowledge about different matters in communities pp S:Sl.
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self, that is the voice I write here now. I am more comfortable speaking of raw law in

my reclaimed voice, because I am speaking of law from its own place, in its own

language, a place which is inside the law. For my thesis to be authentic or truthful, I

could see no other way but the way I have chosen to write.

The struggle has been lightened, and I am fortunate that there have been those before

me, the elders whom I revere, and their advocates who indicated where the path lay in

my joumey to heal. The road of endless being, always there waiting to be re-

discovered.

My voice is my own. I do not speak for others. My voice is not objective, there is no

pretence that it should be. It comes from within, a place I have struggled to re-

discover, a place where I have always been. My voice is intemal, and because of this

it is in danger of being extinguished by science and the call for objectivity.+r ¡n being

my own voice I assert my right to be, and in doing this I resist the erosion and

dismantling of my self, a naked being of the law. It was inevitable that much of my

material would come from the songs, stories and the depth of my own knowledge and

dreaming. These thoughts have given me life as I know it now. They have also given

me the sight and knowledge to know who I am, for that reason much that is written in

this thesis is not referenced or footnoted. It is impossible to reference or document

every source of information, much of the knowledge contained in this thesis comes

from the living of it, from traditional teachings from an Aboriginal oral tradition.

42 Koskenniemi, Martti, cited in Otto D, 1995:100.
43 S"" MacKinnon, Catharine, 1989:xv1, for further discussion on voice.
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I have reflected a lot on why and how I speak and write because I feel a pressure to

perform. Why do I feel this pressure to perform, and in what context do I feel it? In

this one. The pressure is to locate myself within a space where the muldarbi has been

working for centuries in dismantling my Nunga being. The risk of entering this space

is to become assimilated by the muldarbi, the challenge is to survive and remain a

Nunga. In writing this thesis I see myself as being engaged in a process of translation,

rather than one of co-option into the academic narrative.

I have reflected a lot on the use of language in my thesis and questioned what

language I should use. An academic narrative, no, a poem or a song is better. One

that is clear and truthful to the self, one that is understood, one that is mine. I want to

speak to the reader in my voice. And for me this has been a struggle, simply to be, to

be my own voice. To re-establish a process which is mine, just like a song that breaks

and forms and says what is, in the way that it is felt.

But does that voice communicate to the reader? And, or, how much, do I need to

know, or to change about myself to make the communication happen? And how do I

maintain the harmony and balance of still being me, while I am engaged in the role of

communicator of thoughts; the communicator of thoughts that may or may not be

received or even understood?

So why do I try to communicate to the reader? Because the voice needs to be heard

outside of my reality. Because my voice, the song and the voice of my grandmothers

has been being killed for so long. Writing in that voice is an act of survival and
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resistance to a long and continuing struggle, against the killing of the song, the rape,

the murder of the mother-ruwe.

I will write in a voice that is mine. A voice which may be constructed by others as

being a bit preachy, a bit an9ry, a bit sad, a bit desperate, entirely soulfully spiritual,

dogmatically creationist. It is all of this and more, as I work towards a more 'perfect'

place, a place that is still for me a long way off; that is the place where the

grandmothers sit.

In being my o,wn voice I assert my right to be, and in doing this I resist the constant

erosion and dismantling of my self, a naked being of the law.

I am one voice. The voices of my ancestors come from a circle of peoples, the first

circle of humanity to form. And their voice was one of many when spoken in unison.

The voices became embraced by the circle of people. They sang the song, repeating

the process over and over. That was the law. The song sung. The circle formed. To

be repeated over and over. Circles of song sung across the lands and seas. This was

law. Raw and naked law.

In speaking in my voice I am not attempting to sing the song or tell the story of

creation of place and places within or outside of Australia. I will not speak of the

sacred, for that is the law. And in a way there is little of raw law that I will seek to

describe in my writing because again that is the law. What I am writing about here is

my place, my voice within the circle of song.
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From the circle I speak of the law and the land as it is for me. And in speaking, I

don't suggest this is the way or position for others, because each other has their own

voice to speak. I simply throw into the circle my voice and its connection to the

ancestors.4a While speaking in my own voice I have not excluded the voices of

others; not even the voices of tyrants.as They also have a place in this thesis, but

theirs is in the context of how I view the path ahead, the joumey to decolonise and

heal, and the joumey to Kaldowinyeri. The voice of opposition to this process will be

dismantled and exposed of its muldarbi nature.

The voice of tyrants previously dominated the voice of self. And left me to ask the

question who am I? I am the being I have always been. A being of the law. I am the

ancestors who have always lived upon the land and seas. I resist the tyrants' attempts

to define who I am. The colonists defined me in terms of blood quantum, being more

authentic if 'full-blooded'. Antiquated views of what constitutes a 'real traditional'

being are re-affirmed in the Royal Commission into Hindmarsh Island.ao I speak

more of this in chapters 4 and 5.

44 en¿ frequently I find my voice speaking/singing collectively with the silent majority of Nungas, in
contrast to the power given to the voices of the vocal minority of Nungas by the media and
govemment.
45 Tyrants are those who work against raw law, their voices are found for example, in, the voices of
early colonists, past and contemporary administrators of 'Aboriginal Affairs', politicians and trans-
national corporations.
46 As they know it. But it is a place Nungas know of as Kumarangk. This inquiry is fufher critiqued
in chapters 4 and 5.

29



1.6 Land and Peoples

The land is an extension of self, to be left as it was from the beginning. The first song

which sung the land into being; it is the mother, and she gave us life. To destroy the

land is to destroy an aspect of self. What began in 1788, with the beginning of

colonisation, was more than a dramatic loss of life, and violent dispossession of

country. It was also the time they began the covering of raw law. Wherever the

coloniser stopped the songs and ceremonies stopped. We were forced to wear clothes,

the covering of the law took form in both a physical and an ideological sense and the

raw law went undercover. The rape of land and person violated our relationship with

the mother ruwe. Our ability to care for self and land was no longer within our

power. The dispossession of the naked peoples and the law is mirrored in the

environmental devastation of ruwe.

When speaking of the Peoples of this country 'Australia', there are many, thus the use

of People(s) plural. The idea of 'us' being big mob, or one homogeneous Aborigine,

is a colonial myth. There are hundreds of distinct laws and cultures and peoples of

this place you now call Australia. My ancestors', the Tanganekald and Meintangk

Peoples, are the fint Peoples, the traditional owners of the place now known as the

Coorong and the lower south east of what is now known as South Australia. The

ancestors shared a common language, and occupied a continuous territory. Our

family clan groups carried an intimate knowledge and relationship to the land. A

relationship not only with the land and seas but with the greater universe. The

indigenous peoples of this place we now commonly refer to as Australia were not one

people. Distinct Peoples were connected to all parts of the continent we now call
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Australia, all having distinct language, culture, and country. The Tanganekald for

example regard themselves as one people, sharing a common culture, and language

and occupying a continuous territory with definite boundaries. 'We were not how the

colonist saw us - one big mob roaming aimlessly. The indigenous population has

changed dramatically since the muldarbi invaded the lands of the Eora People.aT At

the time of their coming we comprised lÙOVo of the population, today we are just

under 27o.48

A myth created by the British colonialist muldarbi, is that we as women were without

authority and status in traditional societies. Not true. Indigenous women of Australia

have a law known only to women as do the men have law known only to them. White

male anthropologists have tended to reflect the patriarchal ideology of colonial

Australian culture upon us, and in imposing their own misogynist values they created

the assumption that Aboriginal women were oppressed in the same way they

themselves had oppressed women. In reality, Aboriginal women, had a considerably

higher status within their communities. Ethnocentric anthropologists have ignored the

very special and equal place Nunga miminis have shared in the carrying of the law.

There is a saying known to indigenous peoples: it's that as well as being able to talk

the talk one must also know how to walk it. In the modern context this is becoming

increasingly difficult for Nungas. My ancestors, as they walked over the land, walked

in the law. They sang the law, they danced the law, become beings of the law,living

in the way of the law. That practice has now become fragmented due to the genocidal

practices of colonial and state governments. It is difficult to practice the law when a

47 W"r" the Koories or the First Nations people of what they now call Botany Bay.
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car park lies on your ancestors' graves. Or a'place for ceremonial gathering and the

practice of the law has become a derelict and toxic mine site. Or your brothers and

sisters live in fear of gaol, early death, poverty, and ill health.

Indigenous views on human rights and the law are entwined and inseparable from our

natural environment. The over-riding idea is a love of the land, a relationship of

custodianship between the land and Nungas. But there are few places on earth left

where that principle is respected and recognised. The land is viewed by the dominant

as an economic resou¡ce to be exploited in the pursuit of development and progress.

Concessions are made to create zones of protection for some Indigenous groups, but

this is not enough, it will not allow the law to draw breath. The dominant states are

all - powerful in military terms. The pursuit of our role as custodians of the land is

filled with pain. Frequently \rye can do nothing but watch the process, the destruction

of the land and the demise of our people.

The Indigenous relationship to law and land is different from other relationships,

others being the relationship of states to land. Haida elder Lavina White in her

testimony before the Firsf Nations International Court of Justice describes the law of

her People:

If somebody came onto your lands without your consent, then you had a right

to assert your law and what you call law. Your language (english) is very

difficult for me to speak about some things. We view it as a way of life.

Christianity is not the way we view it. Spirituality is the way we view things.

And even the most minute thing, as the Haida children are told at their level,

48 For a further discussion of early indigenous population figures see Butlin, N, 1983
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you cannot destroy even the most minute thing in nature, because everything

has its purpose. And so when the white man came, our environment had been

very well cared for. rWe had no destruction.ae

Against the Nunga view of the land the High Court Judge Isaacs expresses the most

valued white man's interest in land:

In the language of the English law, the word fee signifies an estate of

inheritance as distinguished from a lesser estate... A fee simple is the most

extensive in quantum, and the most absolute in respect to the rights which it

confers, of all estates known to the law. It confers, and since the beginning of

legal history it always has confened, the lawful right to exercise over, upon,

and in respect to the land, every act of ownership which can enter into the

imagination.5o

The rule of property institutionalises ownership and control over land; ownership is

measured by capital. In contrast Aboriginal laws acknowledge ownership in terms of

ancestral and spiritual connections to the land. This form of ownership carries with it

custodial obligations in accordance with the law. At the ceremony to celebrate the

Aboriginal Tent Embassy's placement onto the register of the Australian Heritage

Commission's National Estate on the 9th April !995, Dennis Walker eloquently

spoke:

The real land and law business has not been done. And what I would like to

point out to you is that in terms of our land and our law it needs to be

understood, as my mother said, we are custodians of this land. And when

49 fwIC¡ L996, Transcript, Vol 2:83-84.
50 Co. on*"alth v New South Wales, (1923) 33 CLR I at 42,

33



people say 'oh we lost this land or we lost that land,' we didn't lose it

anywhere. The land is still here and we still have got the responsibility of

being custodians of that land. The problem is that we haven't been given the

power in the non-Aboriginal legal system to fulfil that custodial right. Until

our Elders in Council decide on these matters through their customary laws

and until that consent, which Captain Cook was supposed to get, is properly

given, then we still live under bad laws.

The bad laws Dennis talks of are laws which violate our laws, our lands and our

peoples. The result of these violations will inevitably be felt by all Peoples, as we

breathe the same air.
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Chapter 2

RA\M I-AW: THE LAW OF SONG AND RUWE

n 7 fLTrnD¡^fìlIfrrnllìr.l2.t- Il\ l¡\\r.¡rLr\zII\rI\

The 'law' is birthed raw by song. Law is sung into place, land, people, the natural

world and the cosmos.l All become one with the law. It is law that I speak of here,

not 'customary law', lore, myth or story. All other 'laws', are legal systems, which

have become clothed by layers of rules and regulations. A system of rules that has

dispossessed Nungas and sanctioned genocide. A violence imposed upon colonised

peoples is without law.2 Beneath these layers the 'law' is no longer visible, and the

lawful will of the wider humanity to live in the law is dying, as the expansion of legal

systems and their rules and regulations, regulating the behaviour of humanity is

growing. Growing into the muldarbi, the killer of law.

This time we are now living is like the time of the Waargle where only a handful of

individuals lived in the law. It is the remnant indigenous communities comprising a

small minority of the global population who still carry the will to live in the law. The

law is ever - present, it lives in all things, all life forms are essential to its being. Iaw

inheres in the land, people and ceremony. Law is the fabric of songs and stories; it is

the songs and stories, which speak of the law in its raw - ness.

1 The sky world is also part of the law-landscape.
2 I acknowledge Sharon Venne for her comments at the 1996 Australasian I¿w Teachen Association
Conference, held in Adelaide, where she spoke of the dominant mainstream law as being a complexity
of rules and regulations, based on a colonial violence.
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Tjirbruki, ancestor of the Kauma People, was a lawman. He carried the law in his

song of life as he travelled over the ruwe, singing the law into ruwe as he walked his

joumey. The Tjirbruki story is law in song and ceremony. It lives today and is

revived for those who regenerate from being too long in the belly of genocide. I¿w is

created raw, as is the earth, and its peoples. It is naked like the first peoples who

practised and complied with the law. Our laws were birthed by the creation. And like

the birthing of the people, the law was bom naked. All law was at Kaldowinyeri

naked. Raw law is the basis of our coming into lawful being.r The High Court in

Mabo (No 2) in their creation of native title said this about our law that it 'has its

origin in and is given its content by the traditional laws acknowledged by the

traditional customs observed by the indigenous inhabitants of a territory.'4 lt is this

law that is birthed by the creation. We called the land ruwe, mother or grandfather

not 'native title', native title is a construction of the High Court, one that has been

made even more remote and meaningless to our relationship to law and ruwe by the

Native Title Act 1993

3 Sharp, Nonie, 1996:168, Sharp in discussing the authenticity of the 'law', refers to the work of
Chanock who concludes that the question one must ask is not so much whether the statements made are
true about the period with which they are concemed but that the 'Evidence about customary law, then,
is primarily evidence about the people giving it, about the circumstances and changes with which they
are grappling. Like myth, customary law is timeless: it is a meaningful rather than an 'objective
record'. When people refer lo customary law as 'old' they are not making a strict statement about its
age: they are indicating its high quality.'
a The High C-ourt decisio n Mabo v Queensland (1992) 107 ALR I per Brenna n J at :47.
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22 Being the law

our old people speak to us in song. They carry law in their being. The law is my

centre, from which all cycles form. It is why I am here. Being here now, in the law,

in the present, is a struggle against the muldarbi of lawlessness. But I am still here as

I have always been, the same soul, the same spirit. A being of the law.

I have many thoughts about the law but they go into the passages of my mind,

vanishing when it comes time to write; I am shamed to express completely and openly

love of law. Perhaps my reluctance is the part of me that is still decolonising from the

shame of being naked. And I ask: why do I desire to express law beyond myself?

Why do I carry the obligation to expand this view outside of myself? I do because it

is the obligation one carries as a being of the law, to sing its song. The obligation of

living in the law is onerous, particularly now, at a time where the law is being violated

frequently and on so many different levels, violated by those who are ignorant and

dominant, the ca¡riers of power.

23 Future cycle of law and its relationships

The law will be in the future as it was before. It is its cycle, one that is necessary for

balance and harmony. The story of the rWaargle expresses the need to retum to law,

the cycle of co-existence between law, people and the natural world. Now we are

living a time the Waargle speaks of, where law is violated. But the Waargle has told

':
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us, whatever comes the law will go on, the song will be sung, even if it is sung by the

few. And as the Waargle spoke to the few remaining holders of the law,

Know your totemic symbol shall always resemble ñe, the Waargle.

Remember the laws keep this rock sacred, because I will always be here.s

The Waargle shows us how the law lives even though only a few still carry the laws.

I¿w lives in the spirit of the Waargle, Tjirbruki, Ngumrnderi, and the Seven Sisters;

the law is not unchanging or dying with the last of its storytellers, it is dynamic and

constantly renewing, it rises each day at dawn and continues to resonate in all things.

I¿w is this life we are living.

The earth is our mother: this is a relationship that is based on a caring and sharing.

From birth we learn the sacredness and the connectedness of all things to the creation.

Every aspect of the natural world is honoured and respected. And from an early age

Nungas leam to tread lightly on the earth. All life forms are related.6

The law speaks to principles. One is respect. It is a respect law for all of the creation,

not just humanity but the total ecological environment: trees, birds, animals the entire

wholeness and oneness of creation.

Respect is a law. It's the fundament of our association with everything. We

all understand it and we all use it, and hopefully we pass that onto the

generations coming so that they can function.7

5 Bennell, Eddie, and Thomas, Anne, 1981:44.
6 This has been my experience, here I admit to having generalised, at a time when in reality there are

less and less people just like in the story of the Waargle who hold this view of the law.
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The law birthed by the great creation is an idea shared by other indigenous people.

Chief Oren Lyons of the Onondaga Nation of Great Tufle Island, in his testimony to

the First Nations International Court of Justice, described the law:

Our style of life and jurisdiction is really what they call the old way, and is, in

fact, the only way because if you do not abide then you will suffer, and that is

what is going to happen. So we have been given by the Creator the right of

our existence, and we have the right to express that in every way. It is old, it

is a long time ago. It is nothing new. What \rye are doing now is battling for

that recognition in contemporary societies. We may get into details, but I

think for this particular moment we should understand that we have the

ultimate jurisdiction. . .. . .. And so, yes, there was law. There was a great law

here. Each nation has its own. Each nation has its process and they're very

similar. And they all agree as democratic, fundamental democratic law. In

fact, the law prevailing in the United States today is the basis of our law or our

law is the basis for them. It didn't come from Greece it didn't come from

Europe. It came from here. It was here. It was old. And it was amazino 8

The law was old, never changing. Bveryone knew the law, there was no need to write

it down. I^aw lived in the practice of it, in the singing and in the ceremonies. Songs

were a constant reminder of the law an act of reliving and being in law.

7 Chief Oren Lyons, giving evidence, FNICJ, Transcript 1996 Vol 1: 36.
a ruio p 43-4s.
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2.4 Murrabinas

The murrabina, palti,l0 or inma serve to sustain creation. Murrabina is about the life

force in all things. Murrabina is law. I-aw in ceremony. It connects cycles, land,

song, story, dance, and the people through a celebration of the wholeness of creation.

Murrabina is the honouring of law, it sustains and revives the law, it is the collective

song to Creation, a song for law and life.

Murabina is a celebration for the renewal of life, and the changing of seasons; this is

law. Murrabina is a declaration, an agreement with the spirit world, the air, earth,

water, fire, animals, plants, rocks, the fullness and oneness of Creation; it is an

agreement for the continuance of law, land and peoples. The song becomes an

agreement to engage in the wholeness of the creative process of living in the law.

I¿w creates an obligation for its custodians to maintain the ceremony. The muldarbi

obliterated the ceremony over the greater part of this settled continent. More than

land theft and genocide was brought with Cook, the physical singing of songs stopped

over much of our ruwe. Custodians kept the song in spirit, dreams and visions; that is

the law, the obligation to carry the song. And when the fear of the muldarbi is gone

the song will sing up.

9 Murrabina is a word of the Meintangk and the Buanditj and has the same meaning as inma, meaning
ceremony, where the song is sung and danced, as a blessing of the earth and participants, a place of
exchange with the ancestors and the natural world.
10 A Kaurna word with the same meaning as murr¿bina.
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25 The law is in the song

The song law-stories speak of Kaldowinyeri. Our old people sing the songs over and

over again with the birth of each new generation. These law-stories lay a path to

follow, a path unchanged by time or circumstance. The songs/stories are the original

instructions from Kaldowinyeri. The ancestors created the landscape, or the natural

wo¡ld we have inherited. They laid down law for future generations to follow. The

law is sung in song and spoken in stories, sung by the ancestors and passed from one

generation to the next. Songs are about the life of the ancestors from Kaldowinyeri.

Songs are sung of creation, our relationship to it and our place in the land.rl

Songs record the history of the land. They are our medicine; they can be healing.

Songs protect against the muldarbi, the enemy of the law. They can be sung to bring

rain, stop flood, and change the direction of the wind, or sing a heat wave. Song is the

universal order. Song prevents chaos and domination by the muldarbi. The singing

of song ensures continuity of life; the cycle of song provides abundance and harmony.

Song expresses the relationship to land, sea and people, it unifies all of life. Our laws

are not written, they live in the song, the oral traditions of our old people, our

paintings, the life ways, the dance, and the land. I¿w is communicated through the

story teller or song holde¡.

The ancestor is responsible for both the law and country, a responsibility that is

carried by the traditional owner of the song today. The owner of the song is

responsible for country and in particular sacred places, and when the song travels over
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sacred places it can only be performed by the traditional owners, 'in their own

musical idiom'.I2 Each clan group has its own story/song of creation, law, and

religion, and those songs are often the locally relevant parts of more extensive

story/songs.

Under pressure from the muldarbi, Nunga communities were forced to integrate or

otherwise disintegrate. Ethno-musicologist, Cath Ellis recorded the following

conversation with an elder during field work in an Aboriginal community:

We see everybody going to the pack...boys, and even girls-they do just what

they like. The old people that went through the rules, they know better...

\ühite fellas interfered in our rules, stopping us from doing our

corroborees... No songs, no rules.l3

rilhat happened to the law? The law is all around us as it has always been, it is still

being sung, it lives and breathes in the life force that surounds us. However, our

perceptions of it have changed. Our ability to see and hear which has changed. The

natural world is still singing even though the greater part of humanity has

disconnected itself from song.

Very few scientists view indigenous knowledge as being of value to the 'modern'

world, or present time however physicist David Peat writes:

11 Dixon, RMW, and Duwell, M, 1990, xiv for a further discussion from an anglo perspective of the
importance of song.
12 Ellis, cath, 1968:139.
13Ibid:2.
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Songs come to us from another world, they have their own existence and

power....Sound, vibration and song are believed by many to be the creative

generative forces with the cosmos.l4

2.6 Law is in the land

The land is our mother, and is both nurturer and teacher, from which all life grows.

I-aw, land and people are inseparably linked. I¿w has a relationship to the land; its

people, spirit, ancestors, and the universe are one. Law: 'It holds the land together.'ls

The distinction between the spiritual and material is a European construction. The

Nunga view does not separate; all is one. The song sung emanates from a place in the

ruwe, song is connected to specific places, and these places, like the custodian or

singer of song become one in the law. This is the law of ruwe. I^aw holds an eternal

relationship or connection to the ruwe, the place of its birth. The creation stories, of

the place, the environment and the murrabina are inter-related, and become the being

and meaning of the place the law of ruwe.16

The song law is of place, creating and making the holder of song indigenous to place,

the song is alive in the land, the law lives in the singer. And the singing continues in

many forms; the muldarbi forced the act of singing underground. Our people also

kept the songs in their minds, hearts, spirits, dreams, and visions. The song resides

14 Peat, D. 7996:742-743.
15 Yunupingu, G, addressing the court, in R v Yunupingu, transcript of the Magistrate Court hearing
Danvin 20'n February 1998, before Mr A Gilles SM, p2.
16 The Meriam Peoples law of Malo is one example of the law of place and sea. The Malo-Bomai
story was referred to as the Malo I-aw Story.
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not only in the voice of the singer but in all of these other forms also. Our songs,

while they are universal laws, live in the place of their creation; they cannot be

transported to another ruwe and given life there. A song may be sung somewhere else

but it cannot reside in this other place because it lives in that ruwe place where the

ancestors first sang it, in their creative joumeys across the land. When Tjirbruki sung

the ruwe, the song lay in the land; as he sang the camp to sleep at 'Wanapari,tz the

song lay in the land, still singing inside the spirit of Tjirbruki and his custodians,

singing in their spirit, dreams and visions memories to be reawakened. As it lies now

in the middle of a sprawling urban area, the song law of Tjirbruki lives still in that

place.

It is the inherent meaning of songs or stories that speaks to others outside its sung

space. The story of the Sun'Women tells of the caring for humanity, and the need for

warmth in every day life for life to continue. While it resides in its ruwe place the

meaning in this story carries beyond the boundary of place as well.

Sun

When the world was new, the Sun Woman made a little baby girl. She was

not like other babies, because all her body was shining with light. As she

grew older, away in the west in the land beneath the ground, she was still the

same. When some other women tried to touch her, her body burned their

fingers like fire. 'Why does your daughter carry fire like this?' they asked the

Sun Woman. ''We are the Sun Dreaming, both of us,' the girl's mother told

them. 'When all the land is dark, my daughter will bring you light. But I, my-

17 A place on the Sturt Creek near Marion, in South Australia, now re-named by its original Kaurna
name Warraparinga, I discuss the revival of the old name in the final chapter of the thesis.
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self, can't come up above the ground. I'm too strong. If I came up and looked

at you all, up there, I would bum you to ashes.' still the girl lived with her

mother. At first there was darkness every where, but when the girl came up

into the sky she lit up all the country. 'It's true,' people said, looking up at

her. 'she brings light to us all.' They were happy to see her there above them.

Everyclay, she does just the same. When the first birds start to talk, she comes

up into the sky and stands there alone to give us light. Then she begins to

think of her mother, lonely and waiting for her, and she moves down in the

west on her way home. Down she goes, under the ground, to be with her

mother, and darkness covers the land. They sleep there together until it is time

for the birds to waken again. Then the Sun woman sends her back to us.

'You must go now,' she says. 'Go and light all the men and women and

children, all our relatives up there. It's all right for you to go, but my light is

too strong. If I came, I would kill them.' So she takes her daughter on her

shoulders, and they hurry across to the east. There she lifts her daughter up

until she touches the sky. 'It's all right now, mother,' says the girl. 'I'm here.

You go back and wait for me.' So away she goes under the ground, back to

the west.l8

The sun is a part of the greater cosmos, the greater universal cycle of being. The Sun

'Woman's power is so great it would bum all to ashes if she surfaced above the

ground; she must remain underground where she births the daughter sun. Why does

the mother remain underground? Is it because of her potency, a potency which may

still threaten us today? As they dig her from the earth, and discover her in the form of

18 Recorded by Bemdt, Catherine, 7979:77.
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uranium, or some other formation? The Sun'Woman tells us that she and her daughter

are sun dreaming. The daughter brings light and the sun's rays to the earth as a part

of her daily cycle; bringing light to the dark earth, and light to all of her relatives on

earth.

Trask writes:

And when they wrote that we were superstitious, believing in the mana of

nature and people, they meant that the West has long since lost a deep spiritual

and cultural relationship to the earth.le

Reverend David Passi, one of the claimants in the Murray Islander decision, explained

to the court his relationship to the natural world:

It's my father's land, it's my grandfather's land, it's my grandmother's land.

I'm related to it, which also gives me my identity.zo

The indigenous relationship with ruwe holds both obligations and rights. The

relationship to land is both of traditional owner and custodian. It is a relationship

which is difficult to explain in the language of the coloniser; the term owner, for

example, has different meanings across cultures. Ownership is not viewed in relation

to ownership of material goods, but of other values: knowledge, business, a

relationship, a problem, a dispute, a ceremony. Ownership is not exclusive. And it

does not define the owned object as a commodity; instead it defines it as the concern

of a limited group of people who stand in a particular relationship to the owner and

19 Trask, H, 1993:153.
20 Cited in Sharp, Nonie, L996:164
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whose various responsibilities depend on that relationship. There are both managers

and bosses, for example. And each has a different responsibility or right.

The obligations I speak of here are to the law-song of place handed on to the song

holder from the ancestors. For example, for the ancestor Tjirbruki, the obligation was

not to kill the female emu in the hunt, for the preservation of the species.

The anthropologist Stanner tries to comprehend what our relationship to ruwe is like;

No English words are good enough to give a sense of the links between an

Aboriginal group and its homeland. Our word home', warm and suggestive

though it be, does not match the Aboriginal word that may mean: camp,

hearth', bountry', 'everlasting home', totem place', life source', 'spirit centre',

and much else all in one. Our word land'is too spare and meagre. We can

now scarcely use it except with economic overtones unless we happen to be

poets. The Aboriginal would speak of 'earth' and use the word in a richly

symbolic way to mean his 'shoulder'or his 'side'. I have seen an Aborigine

embrace the earth he walked on. To put our words home'and land'together

into homeland'is a little better but not much. A different tradition leaves us

tongueless and earless towards this other world of meaning and significance.

When we took what we called land'we took what to them meant hearth,

home, the source and locus of life, and everlastingness of spirit. At the same

time it left each local band bereft of an essential constant that made their plan

and code of living intelligible. Particular pieces of territory, each a homeland,

formed part of a set of constants without which no affiliation of any person to

any other person, no link in the whole network of relationships, no part of the
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complex structure of social groups any longer had all its co-ordinates. What I

describe as homelessness', then, means that the Aborigines faced a kind of

vertigo in living. They had no stable base of life; every personal affiliation

was lamed; every group structure was put out of kilter: no social network had

a point of fixture left.zt

The Nunga connection to ruwe comes from a place that lives within the law, the law

is the land,land is the law, it is not like the dominant christian culture, where land is a

commodity , a non living entity.

And God said, [æt us make man in our image, after our likeness: and let them

have dominion over the fish of the sea, and over the fowl of the air, and over

the cattle and over all the earth, and over every creeping thing that creepeth

upon the earth.

And God blessed them, and God said unto them, Be fruitful, and multiply, and

replenish the earth, and subdue it: and have dominion over the fish of the sea,

and over the fowl of the air, and over every living thing that moveth upon the

eafth.22

Nungas revere and hold ruwe to be sacred.23 The old people had a deep

understanding that land is life, the source of all things, to be revered and honoured for

the sacredness that lies within. The entire landscape is filled with the sacredness of

the Creators' laws. But in protecting the land we frequently have no choice between

the threat of physical violence and incarceration. In R v Walker,Baizam Nunukul,

21 Stanner, WEH, t979:9.
22 Genesis, Chapter 1 Verse 26 and28
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also known as Dennis Walker of the Nunukul People, was anested and charged for

assault and discharging a firearm with intent to evade arrest. Dennis was protecting

an Aboriginal burial ground from being destroyed by the local council. Walker's long

history as an indigenous activist and his long standing and numerous relationships to

Nungas who had either died or suffered torture whilst incarcerated provided strong

grounds for Dennis in taking action of self-protection against an armed police officer.

His actions were fully supported by the elders, who argued in Walker's defence his

right to uphold Bundjalung law, in the protection of sacred sites. However, Walker

was convicted and a subsequent appeal against conviction was dismissed.2a

2.7 Laws relating to land

Central to the Meriam people's law of Malo is the law against trespass; Malo tag

mauki, Teter mauki, mauk, means Malo keeps his hands and feet off other people's

land. Malo's law was to 'Keep to your own path, do not go on to other people's

land... ..Malo walks on tiptoe, silent and careful,' and as explained by David Passi,

this is a metaphorical way of saying what every Meriam person knows: if

people keep to their own path, their own land, mind their own business, social

life will continue.2s

Gobedar Noah explains the Meriam People can only identify with their own lands:

23 For further discussion see Swain, T,Lgg3,and Meyers, F,I988:27L.
2a R v Walker 2dh November, 1994, unreported NSW Court of Criminal Appeal, Gleeson CJ, Allen J
and Barr AJ.
25 Sharp, Nonie, 7996:79-20.

49



with the word from the authority he can be sure because Stars follow their own

course. Everything and everyone has a proper place?6

Malo is the octopus, there are the eight clans of Malo. The executive arm of

the octopus unites the eight clans; and the sacred centre is the site of sacred

houses pelak.z7

The Nunga way for entering the ruwe of another nation or clan involved for most a

process and protocol that was always carefully followed so as to avoid any possibility

of conflict. Our relationship to ruwe was not adhered to by the muldarbi when they

first arrived on our shores, so they lost the opportunity to leam about another way, an

ancient way, a way their own ancestors had departed from. It was a relationship to

ruwe that was intimately known. Boundaries of ruwe were marked by bends in the

creek or the river, the rain shadow, trees, rocks, etc. All of these sites were known in

song, and sung to by the custodians.

In the matter of.Yunupingu,the defendant a custodian of Yolngu country and law held

lawful obligations to the maintenance of the law. It was proper Yolngu behaviour for

a stranger to a community to approach the senior member of the land, to seek

permission before entering the land. The taking of photographs, for commercial

purposes without the permission of the senior elder, is an offence against Gumad land

and Yolngu law, the following is taken from the magistrates decision where Galluwry

Yunupingu was charged for the assault of a photographer coming into Yolngu land.

26 lbid: 25.
27 rbid:L44.
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Under Yolngu law, the image of the land is valued highly. It is believed that

the reproduction of an image of the land interferes with Yolngu law because it

diminishes the integrity or the strength or the wholeness of the land.

The land is considered to be what non-Aboriginal would call 'land' that is, the

ground, the trees, rocks and streams - that is the landscape - as well as the

people on the land who identify with the land - in this case the Gumad people

- images of the land, which include images of the people who identify with the

land, and its spirits.

A photograph taken on Gumatj land of a Gumatj person, or of a part of the

landscape, is an image of the land. A special significance is accorded to the

image of a person. I apprehend, as a non-Aboriginal person, that the special

significance is this: a photograph of a Gumatj person on Gumatj land captures

the spirit of that person so that an image is produced of that person, is an act of

capturing the spirit.

I apprehend that the taking of an image, including a photograph away from the

land, without permission, results in a loss or diminution of the value of the

land. This is because the capture of the spirit in the image means that the

spirit cannot retum to the land.æ

Nonie Sharp writes about the complex relationship between law and land of the

Meriam people of the Munay Islands and while there is greater difference between

28 As above fn 15:3. Rarely do the courts find in favour of a Nunga defendant, the matter of
Yunupingu is an exception to the rule.

51



islander and mainland cultures than there is between mainland cultures there are

striking similarities. Similarities that can be found in the way the laws about ruwe are

woven into the natural world:

The Meriam people's link to land is two-sided: they both own land andbelong

to it, a dual relation of right and responsibility. This double-sided tie to place,

where place begins from land handed down through patrilineal inheritance,

includes simultaneously the wind or season to which celestial alignment or

'quartet' that land belongs. In this way, the Meriam are positioned or located

within natural cycles, which create the milieu of rights and obligations to land.

The pattem of the movement of these cycles provides the metaphoric language

of fundamental truths upon which the moral order rests: stars follow their own

path across the sky. This, one of the laws of Malo, has several layers of

meaning which, above all, define identity.ze

While the songJaw is specific to place, and has a sense of boundary it is unlike the

boundaries that are constructed by the grinkari,3o who maps straight lines across the

land marking state boundaries over our traditional territories. The song does not

travel in straight lines and cut neat boundary areas between different peoples. Some

regions were shared areas between different peoples ¿¡nd some were restricted

applying strict rules for obtaining permission to travel across the country. In the story

of Tjirbruki he was careful to not transgress the boundary of the Peramangk people

when he walked towards their country from his ruwe in the Kauma lands. It is from

his actions we leam of lawful behaviour, to not trespass on the ruwe of others.

29 Sharp, N, 1996:9-10.
30 Meaning white man.
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The Karajarri, a coastal desert people, live south of Broome. When they approach the

land or the water they do so with reverence and respect. A failure to properly pay

respect to the spirit ancestor resulted in still waters "rising up...like a great wave and

come towards her children. 'I saw it. My own eyes."€l The Karajarri, like other

Nungas, worry for the country and the spirit ancestors that lay in the landscape.

Mostly, though, they worry about the serpents. Senior boss iaw man iohn

Dudu was born on Shamrock. This side of Karajarri country, the salt water

side, isn't really his country. He's more from the fresh water side, further out

towards the desert, but his position now allows him to speak for all the

Karajani lands. His people would traditionally come this way to the coast in

the dry times. In his day, though, they came during holidays from working the

cattle. He doesn't pretend to know exactly what will happen if the snake gets

angty, or if the water goes down and the snake dies. But he fears it. He was

taught the song to bring this spring's water back if it ever went down. He's

never sung it. Never had to, but he could, if needed.

What worries them is that they have to look after the country and if something

happens to it, something will happen to them. Larger forces are at work.

They'll get sick, die or suffer. It's life and death.

Dudu explains: "There's a big water undemeath. The mother of all urater,

Gurdan. It keeps the water alive, at the level it is. What happens if this goes?

What happens to the roots underneath, the trees, the animals? The

Bugarrigara (dreamtime) put all the hills and springs and rocks there on top of

31 The Australian, Weekend Magazine, October 10-1.1, 1998:42.
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the ground. And also underneath. 'We worry about what's happening

undemeath. If something goes wrong, we worry there will be big winds. Big

storms. This can happen when strangers come along. When things change.

Our job is to keep everything quiet. If something goes wrong, what's going to

happen to usr32

Australian rules of law and their relationship to the land is in opposition to our

understandings and relationship to country. Justice Moyniham33 referred to 'an

enduring relationship to the land' and yet he was unable to find a system of law.

However his finding was sufficient for six of the seven High Court Justices to declare

a system of rights in land existed and continues to exist in the Muray Islands.

However Brennan J said: 'the findings show that Meriam society was regulated more

by custom than law.'34

The laws of property can never express the Nunga relationship to country. The native

title regime has established a process where native title holders can enter into

negotiations relating to proposed developments of their ruwe. These deals on native

title are the most recent example of accommodating needs and interests, at the

expense of and loss to the custodian left to carry out ancient obligations and

responsibilities to ruwe and song.3s

:z Iuio p +1.
33 Justice Moyniham, is the judge of the Queensland Supreme C-ourt, to whom the High Court
delegated the power to determine the facts of the Mabo (No 2) case.
34 Mabo v Queensland (1992) 66 ALIR 4OB at 4tt.
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2.8 Law is the song of the collective

The voice of the individual is but one within the circle of the collective. The place of

law is to maintain or restore a sense of harmony and balance between individuals and

groups; one of its pulposes is to maintain harmony amongst the collective

community.36 The collective is the gathering of all things in relationship to each

other. Law maintains the wholeness of life, the inter-relationship of people to each

other within clan groups and their relationship with the natural world. The focus is on

the 'group', or the collective rights and obligations, rather than solely individual

concems.3T Remnants of this idea barely survive amongst those who call themselves

the non-indigenous; and in their christian ideal, an ideal that is supposed to inhere in

the common law: love the other as your self; (a ideal problematic in a world of self-

hate and oppression.)

That foundation could not actually be anything else than the law of love, love

the other as yourself. This is a proof by exclusion. Anything else, any

movement at all away from the lawful equality of the other, is a movement to

the private. ss

I have taken the 'public' or the 'love of the other as yourself' as the collective being

perhaps now lost to the non-indigenous. The time in the garden was when they

discovered self, the individual departure from the natural world of all things bound

collectively by the Creation.

35 For further discussion see Trask, H, 1993:139
36 Jackson, Moana, 1995.
37 rbi¿:z+g.
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In speaking of Maori law and the obligations of the collective Moana Jackson adds

further to this picture of the obligation held 'between the human world and the earth

to which all would eventually go' the collective is inclusive of the natural world as it

is in relationship to us, as the mother and the father are in relationship to us:

The jurisprudence of philosophy of this law developed as a set of proscriptions

and prescriptions about how humans ought to behave - with each other, with

the world around them, with the divine beings, and with the memories of those

who had gone before ..Maori society was, and still is, built upon three

inter-related parts - iwi, hapu and whanau. ....Because the human construct of

iwi, hapu and whanau shared a common divine origin, there was a similar set

of interrelational collective obligations with other iwi/hapu/whanau, and with

the divine beings or atua from whence they came. Likewise there was a set of

interrelational collective obligations between the human world and the earth to

which all would eventually go: obligations illustrated in a tangible and

symbolic way at the beginning of life by the placing of a baby's afterbirth

(whenua) in the earth (whenua).3e

The UN Draft Declaration on the Rights of Indigenous Peoples, refers to a number of

collective rights affirmed by indigenous peoples. The following are a few of those

references to collective rights:

A¡ticle 3. Indigenous peoples have the right of self-determination. By virtue of

that right they freely determine their political status and freely pursue

their economic, social and cultural development.

38 Detmold, Michael, L997:107.
39 Jackson, Moana, 7995:245-246.

56



Article 4.

Arucle o

Article 7

Article 8

Article 9

Indigenous peoples have the right to maintain and strengthen their

distinct political, economic, social and cultural characteristics, as well

as their legal systems, while retaining their rights to participate fully if

they so choose, in the political, economic, social and cultural life of the

State.

indigenous peopies have the coiiective right to iive in treedom, peace

and security as distinct peoples and to full guarantees against genocide

or any other act of violence, including the removal of indigenous

children from their families and communities under any pretext.

Indigenous peoples have the collective and individual right not to be

subjected to ethnocide and cultural genocide.

Indigenous peoples have the collective and individual right to maintain

and develop their distinct identities and characteristics, including the

right to identify themselves as indigenous and to be recognized as

such.

Indigenous peoples and individuals have the right to belong to an

indigenous community or nation, in accordance with the traditions and

customs of the community or nation concerned. No disadvantage of

any kind may arise from the exercise of such a righ¡.ao

It is through the law people learn about the inte¡relationship with all things, the land,

people,law, the natural world, and the cosmos. In the story of Tjirbruki we learn that

when individual desire manifests it becomes the destruction of all of humanity. The

Meriam learn that Malo plants everywhere the deeper truth and;
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As ye sow, so also shall ye reap. ...Malo makes possible that mediation which

brings the 'other' into the realm of the 'we' through the reciprocity of sowing

and harvesting.+t

'We leam also that when the Frog drinks up all the water there is no more sharing, and

that the collective must find the way to fix up individual greed they bring to the

community the medicine of laughter to prevent the otherwise inevitable death of all

things in the natural world.

2.9 Can you kill the law?

In the 'Waargle the law lives, even though most of the people have lost the ability or

will to live in the law. The law of V/aargle continues and is maintained by the few

survivors. Moana Jackson argues that the law of Maori also cannot be ceded, nor can

the authority of the law be given away;

Maori could not 'carry' their law into the tribal territory of another, nor seek to

impose it beyond acknowledged boundaries. To attempt to do so would lead

to war. And if iwi could not impose their authority neither could they give it

away...... Indeed, the idea that rangatiratanga could be ceded to some other

authority was impossible, illegal in fact, because it was culturally

incomprehensible. No matter how powerful leaders were, they could not give

o Draft Declaration as Agreed Upon by the members of the UN Working Group at its Eleventh
Session, Sub-Commission on Prevention of Discrimination and Protection of Minorities, Report of the
Working Group on Indigenous Populations on its Eleventh Session, E/CN.4/Sub.2.199318.
41 Sharp, Nonie, 7996.L63.
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away the authority which had been handed down from the ancestors in trust

for the future.a2

The law of Tjirbruki is not extinguishable, it lives in the land even when the place that

embodies the spirit of Tjirbruki is destroyed through the mining of pyrites at

tsrukunga the iaw of 'fjirbrukr remains alive. And when they spread the pyrites that is

the body of Tjirbruki, they have mined from the site at Brukunga across the Adelaide

Plains they poison the land. The law lives to teach once again that when individual

desire - power manifests itself, it becomes the destruction of all of humanity.

The law cannot be extinguished, not even through the agreement of Nungas who have

been coerced into agreements that on the face of it express an intention to extinguish

the law. TÏrc Native Title Act 1993 ageements are a case in point where some

members of the Adnyamathanha of the northern Flinders Ranges have entered into

agreements during 1998 for the mining of uranium. The agreement was entered into

even though the Adnyamathanha as a collective had not all agreed to the mining of

uranium nor decided whom were the appropriate traditional owners. Another recent

development relates to native title negotiations between native title stakeholders, and

the state govemment regarding a proposed nuclear waste depository site to be built in

the Billa Kallina region that is in the north of the state of South Australia.

A few individuals do not have a mandate from the collective to extinguish the law or

to enter into agreements that are damaging of ruwe and law. The law continues to run

42 Jackson, Moana, 1995:26O.
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regardless of what is said and done through agreement or unilateral action taken by

governments, it is only the Creation itself that can extinguish itself and its law.a3

2.10 Law and secrecy

The story goes that on days when the mountain is wrapped in clouds the men

vanish in that direction to perform mysterious rites. The Pueblo Indians are

usually closemouthed, and in matters of their religion absolutely inaccessible.

They make it a policy to keep their religious practices a secret, and this secret

is so strictly guarded that I abandoned as hopeless any attempt at direct

questioning. Never before had I run into such an atmosphere of secrecy; the

religions of civilised nations to-day are all accessible; their sacraments have

long ago ceased to be mysteries. Here, however the air was filled with a secret

known to all communicants, but to which whites could gain no access. This

strange situation gave me an inkling of Eleusis, whose secret was known to

one nation and yet never betrayed. I understood what Pausanias or Herodotus

felt when he wrote: "I am not permitted to name the name of that god." This

was not, I felt, mystification, but a vital mystery whose betrayal might bring

about the downfall of the community as well as of the individual. Preservation

of the secret gives the Pueblo Indian pride and the power to resist the

dominant whites. It gives him cohesion and unity; and I feel sure that the

a3 It is a common thought of indigenous peoples that the natural world is speaking to us in the voice of
natural disasters, the message being, that it is time to stop the genocide of indigenous peoples and the
ecocide of our lands. It is a tine to review plans to indigenise the planet for the future. These repols
of natural disasters are now commonly reported in the media. In an ABC News Report of Wednesday
30 December, 1998, the CSIRO sounded a harsh waming, about degradation. The CSIRO has warned
that in many pafs of the country, levels of environmental degradation are close to reaching the point of
no retum. Western agricultural techniques are being blamed for increasing dry land salinity,
degradation of rivers and more recently coastal waters and estuaries.
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Pueblos as an individual community will continue to exist as long as their

mysteries are not desecrated.aa

The Law is layered. Parts of it are for public knowing whilst other layers are for

'those who know'. Parts of the law are veiled in secrecy. This is a means of

pioteciing a¡id maintaining the iaw in a way that is 'proper'. The maintenance of oral

tradition is strengthened by the passing of stories through the 'right line,, and not

leaving it open to the public domain.

Nonie Sharp writes about some of the issues that have arisen out of the Meriam

bringing their claim before the public. Writing down the law has the potential of

becoming a muldarbi:

the old secret ways which convey a sense of mystery and danger in

wrongdoing are coming to be supplanted by public by-laws. .....The court

case has contributed towards a strengthening of Meriam culture by making

explicit Meriarn custom, law and meaning systems. It has also created new

paradoxes. In the new circumstances of recognition of native title at the

Murray Islands, the laws of Malo, a subject of public reflection and private

introspection, are being incorporated into the Mer Island byJaws. As we have

seen, Malo's Law exists in various versions, a result of the flexibility of the

oral tradition. Howeve¡ the past generations saw it, contemporary Meriam

I¿w in written form transforms and reifies Meriam society into bounded

categories, inhibiting the creativity and flexibility which are the hallmarks of

the oral tradition.¿s

& Jung, C-arl, 1993 :277 -27 8
4s Sharp, Nonie, 1996:170.
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2.lI Learning the law

Learning the law is difficult under the impact and restrictions the muldarbi has placed

on the natural processes of learning the law. Law is a dynamic process; it is based on

truth, truth in creation, not greed and power. In the following quote Ngunytaj

Napanangka Mosquito speaks about the need to leam about the law to protect the

country:

Vy'e want people to learn about our culture

We got a lot of stories ... secret ones too

Too long people not listening to women

Not listening to Aboriginal people

'We women got our own Law and Culture

Different from men

We not stupid

Giving you very important stories about our culture

So you people understand

'We wanna spread our stories down to Pefh... .and other side

Overseas too... right around

Our children wanna be leaming our stories

Keep on Hanging onto our culture

Keep it strong

Listen to what women saying
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It very important

We getting old now

We worrying for mining companies

They think we stupid

Treat us with no respect for Culture and Law

Government mob too

We know how to look after our country

It very special to us

You'll see

You'll understand.a6

The colonising process had the effect of shutting down the law; in many places

indigenous peoples were forced to abandon the law and its practice for fear of their

lives. The leaming of the law was taken underground, or simply dropped as being too

difficult to maintain, as the impact of the muldarbi was felt and the history of

separation of families, and the isolation of the elderly from the young disrupted the

ancient ways of teaching the law.a7

46 Recorded by Crugnale, Jordan, 1995: in the Introduction.
a7 T\e Aborigines Acts established a regime for the removal of young Nunga 'half-caste' children from
their families, to be assimilated into the white supremacist culture of the muldarbi. I refer to this
history more in chapter 5. See, Wilson, Ronald, 7997, Bringing them Home: Report on the nationøl
inquiry into the separation of Aboriginal and Torres Strait Islander children lrom their families,
documents the stories of many of the Nungas taken from their families,

63



And since the system that was imposed on us has changed things for us, the

grandmothers and the grandfathers don't teach you. They go into homes, into

white man's built homes for the old, for the senio¡s. And they're not cared for

by their families. I fought against that for a long time because our people have

always looked after their aged and they have always looked after their

children,as

Kevin Bttzzacottae speaks of the colonisers' invasion of our country as a coming to

our ru\¡/e in the wrong way, a process in need of reversal before we can fully come

into a place of leaming and sharing the law. Kevin Btzzacott in giving evidence

before the Australian Capital Territory (ACT) Genocide case spoke of the hardship he

experiences as an elder and custodian of law and culture. He reveals problems that

carriers of the law have when our laws are violated in the following evidence before

Justice Crispin in an application for a declaration that genocide is known as a crime to

the ACT. I worked with Kevin Buz.zacntt and others on submissions to the ACT

Supreme Court, I was writing these submissions at the same time that I was writing

the thesis. Kevin is writing this thesis also, in the same way that the grandmothers,

grandfathers and my mothers are, and all the others I have worked with in the struggle

48 White, I:vina, FNICJ Transcript 1996 Vol 2 :75,the Haida of British Columbia suffered also from
the policies of forced removal of their children.
49 A¡abunna elder Kevin Buz,zaætt has a custodial obligation to take care of Iake Eyre, to prevent the
natural mound springs in the region from drying up, because of the tapping of natural water flows.
Western Mining Corporation is using vast quantities of the water for their uranium mine production at
Roxby Downs Uranium mine.
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for the land. They are also writing this thesis with me. Such is the collective will and

nature of the process.so

MR BUZZACOTI I am Kevin Btzzacott from Lake Eyre belonging

to the Arabunna tribe and I have joined all the other families in this

genocide case. I have joined the embassy (Aboriginal Tent Embassy).

First, your Honour, we bought in our sticks...We ask you to come

down to the fire - to get you to try to understand more about Aboriginal

people and how we link together and how we are bonded to this

country, and our laws, our culture and all that stuff.

And before any decisions that you might make here today,...I wanted

to refreshen your mind on what all these sticks really was about. And

the one here - (illustrating the three different spears he has brought into

the court) I must say this is a do or die situation here. 'We have come

too far to tum back. For us to come in here - for me it is the first time

to be able to present what I am really on about. Since the first

invasion, the Europeans coming here, we have never really been able to

put our views forward. And there is a lot of our people here today. I

would just like to say that they are not here, they cannot make it

because ofthe resources. They are short on resources.

s0 In Re Thompson; exparte Wadjularbinna Nulyarimma and Ors, (1998) ACTSC 136, Crispin J.on
Transcript of proceedings, Friday 17'h July 1998 I realise that this is an extensive quote ãnd had
initially considered including it only as an appendix. But I have made the decision to not separate the
body of the text, wanting it to remain whole, and in keeping with the overall theme and ideas on
wholeness that I have argued throughout the thesis. The quote is an illustration of the dialogue between
Nunga genocide prosecutor and judge and assists in the process of leaming the law suggesting
possibilities of how this could also occur in the future.
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They are in sorry. They have lost loved ones and they are sick

themself and looking after their families, struggling and that to get

here, so they cannot be with us. And so it is full on. Genocide is full

on here in this country. And the part of the struggle was....for you to

subpoena - go through your authorities and subpoena the Prime

Minister and these other fellows to come along so they can face the

music. And as I mentioned down there that I was concerned about

you....because it is too big for one person to carry all that - to make

that decision.

And I am saying these fellows with all these setbacks in these hearings

that the decision should have been made. These people should have

been summoned or subpoenaed here, the so-called authorities, which

we argue that do not belong to this country. They came in here,

massacred and everything else and took our land - stole our land and

they still have it today. So it is pretty desperate. I just want to say here

- this stick here was one of the three that we talked to you about. Now,

it is no monkey business. We are not here for a tea party or joke. This

one here represents and symbolises all the old people that fell in the

battles.

And even the ones that - too come, they will join our old ancestors, our

masterminds in spirit and everything on this stick. And also - this stick

also - we have got the predator. This is what I call - describe the
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predator that upset our world 210 years ago. We have got it. This is

the predator, with its law and policies and stuff. Also they created a

system - they even created your position and your role as the judge.

And also it is my role, from where I am coming from, my authority, my

law, the law of this old ancient country and all us old people that fell

by the predator, i have to tbliow that up. That is my role to make sure

that justice is there, the desecrations and the stuff that is going on.

For today I have narrowed down the predator to one person. I said to

you, and it still sticks, that I offered you a gift and stuff down at the

place as a brother, I said as a brother, and that still stands but the

situation is so great, it is either your mob or my mob. The family, you

the family, I of a family,I have to walk out this door or walk out this

court winning. I cannot lose because otherwise my family is going to

lose. My country is going to get destroyed so I have narowed this

predator down to you for today in your position. I know you have a

family, you have a wife, three kids and you are a member of the United

church or something like that and that is your authority and that is your

belief but this is my belief and I want you try and understand from

where I am coming from. And it is like, if you - either you or me for

light - to gain light to the right to life to live peacefully in harmony

within our families as well as our villages, one of us has to go or one of

us will have to lose and that should not be the case because this system

that was developed by the predators before you and I were born is so

evil, is so bad, it is not funny.
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Where they used to go out and massacre people, now they do it in

sophisticated ways with their legislations and the acts and the policies.

The elections are coming up soon. None of these pollies want to run

with genocide. They have got Pauline Hanson running around doing

all sofs of stuff. Even in your position, you know people like in the

courts, you could not stop her from doing what is doing and we can

offer a peaceful out. That is why we offered the other gift - the gift

thing. And if people can come, if the authorities, if you could

subpoena these so called artificial authorities to come down and sit

down with us so we can put our law, our views forward.

Brother, it is more than that. I have to say to you, it is my - it is an

honour for me to go into action, if necessary, but I do not want to do

that.I do not want to go to war with you and I do not want to see your

family hurt as much as I do not want my family to hurt. I have your

spirit in me.I can break your spirit. You have been down to my fire. I

had the image of you at my fire, our fire, and I do not want to see any

bad things happen to you. Like I said, it is you or me, there is no

turning back and we have to make sure.

My army is the old people, as well as the living but I am really in debt

to the old people. I have got - there is so much energy and power of

theirs - it is not funny. And this stick here is really - I will say it in my

law, in our ancient way - I should have the right, it is my right, my
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natural right, common right, whatever way you want to say it, to get

you, the predator, that upset my world, I should have every law and

right to take you out because I have narrowed you out with this - with

this stick that is a thing for the herd as the protector of the herd, the

village, the humpies. But I cannot do that. I do not want to do that. I

would rathe¡ you summons those pollies.

Do not take it on yourself and come - and come and sit down and make

peace. It is wrong, a little bit wrong to do that. I cannot do that in that

sense but at the same time it is going - but what do I do, where do I go

if I cannot get this through to people like you and if I cannot get

through this so called court that is ruling this country, then where do I

go? One thing is for sure the evil thing will go on if we do not

eliminate this, the predator. And if you was to say, chuck us out now,

then you could be in for a bad run.

There is so much energy out there and I am a little bit woried about

that because a lot of people out there are getting hurt for unnecessary

things. But like I said we are at a point now where you have to make

the decision. It is you who has authority your authorities to subpoena

and summons them fellows here so we can sit down and do it and help

us, summons our resources, our mob to get here to be able to do it.

There is no other way. If you want to subpoena me for disturbing your

court or bringing in this talk here, well then fine. If that is the way you

wish, if that is the only way of solving or a decision, then I will be glad
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to accommodate. That is your way and then you will prove that

genocide still exists. It is full on. It is here today.

Forget about the year 2000 and the games and other ways of drinking

wine and entertainment and saying that they own this country and they

are the proud Australians and make a peaceful life, that all these people

talk about. It just will not work. This is our country, we have the key

for this country. The survival of foreignen, the Europeans and alr of

them foreigners to this land totally depends on us. So you are the

fellow who can make that decision and make it today and make the

changes. Had you did this in the first place - we have lost a few

people, we have lost families out there - also it could have made that

difference.

And if you are going to keep on going, who knows, I may not be here

next time. Somebody - some of these other people may not be here.

You will see more broken chairs and things, because it all adds the

pressure cooks on people.

HIS HONOUR: Mr Buzzacott, I certainly do not want to wish you

any summons against you or anything like that. I want to hear

everything you have got to say. At the same time you are very aware

of your own law and your own obligations under your own law and

you need to understand that my own law, the law under which I work

imposes real limitations on my authority.
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MR BUZZACOTT: Okay.

HIs HoNouR: In listening to this application I have to act in

^^^^.=J^- -^ ---9¡t ! taçuuru¿rrrL,e wtm tegil pnncrples. I oo not nave any authonty to step

outside it. And in particular, I do not have any authority to over-ride

the common law of Parliament.

MR BUZZACOTT: I mean, well, this is the whole problem you

know. This is the whole problem. I mean, that has to be changed. you

have to have - you know, it is all this artificial way, this predator, that

created this system, you know. And that is what we are talking about.

That is what the whole trouble is. That system that we are living with

today it just does not cater - it just does not serve. It is all evil, it is so

bad. I cor¡ld not do your job if that was the case. I wourd resign. I

would go to the media and I would go to the world and I will say,

"Look, I cannot do this job. I cannot help people from suffering and

dying and so on out there and I couldnt do that." Either change the

system or leave the job, announce it and go if you cannot do it, because

this system, the foreign system, is actually the one that actually doing

all the things around the world.

I mean, here, you know, that is actually for changes. If it is not serving

the people - I mean, your bosses - I do not know whether you have
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bosses, but as I said, the people who created you or your role or your

position, then what is the good of it? Chuck it out and let us make the

peaceful one. Iæt us all get involved, subpoena these fellas and get

them down or bring them down for a workshop or a picnic or

something else, 'cause we cannot do our job either. And these fellas

own our land. You know \¡/e are on the footpath. We are living on the

street. We have not got resources like these fellas. They are reaping

the benefit from the land and they are doing it bad way with the big

mining companies and stuff - but anyhow they have got all the say.

We have not got nothing.'We have got the misery and the suffering and

the pain. It just goes on. I do not know how you people could sleep

having a job like that.

And I would make that move, and I would also encourage my fellow

law students that are coming up as judges o¡ whatever they are called, I

will tell it. I will tell the world that this system is no good. I mean,

how many people they put away in gaol, they are not even criminals.

Under our law, under our thing, we are not the criminal, we are not the

trespassers. We have a right from ancient time to live and love these

streets and protect our families, our rivers, our lakes and all that sort of

stuff, our mountains. We were born with it and it is not going to go

away. We have been here since whatever, since time began. Change

the bloody thing. It should be changed. And also these politicians.

Make a statement like you did to me. Make a statement to the election
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that is coming up, the campaign. Make a statement to those people that

it is not working, it is no good, you have not got the recipe. We have

got the recipe for life here on this land. It is our land, our foot, that

they are walking on. It is not theirs. And when we talk about spiritual

--l l^.':-- ^-.l l:.':-- ,,^., l.-^.., :r :^ ^rl ^aic:^2^t ^-l l¿ -^--^¿a¡¡u ¡vv¡rrË cuu rrvurËr Jvu N¡vw, ¡1 lù oll 4lttllr-Iatl ftttLt IL t-(llltlut Ë,u uu

and on and on. And it creates all that racist stuff and everything else.

Well,I would like to become your brother. I would like to be able to

go and sit down and share my culture, my land and my families and

deal with you. You know, do it. Do not let these fellas rule you all the

time. Do not let these - do not worry about their job. Forget about the

bloody job and the money. That is another c¡eation of the system that

pays the rent, you know. rWe did not have that system. We walked the

rivers. Our food, we will work out there. V/e walked out there and we

picked the berry and the grass and - we have our food out there. We

did not have pay no rent and live in - on the footpath in a little square,

in a little thing. Change the bloody thing. These fellas come here

wrong way to this land 2!0 years ago. Let us change it so that your

kids and my kids can run freely and live free. We are free people. We

are not meant to be in gaol. You blokes cannot keep putting us away in

gaol, send us to long Bay and all these other gaols, Goulburn and all

these other things. That has to stop. That is evil. That is bad.
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We have got to look at what we were put on earth in the first place.

This is our part of the wood. This is our neck of the woods, Australia

and the sunounding islands and that. That is our role. Put the bloody

responsibility back where it belongs and let us rewrite the history. Iæt

us clean up youth today. Unless we before we talk about today - you

cannot talk about today unless you clean up yesterday, and then we can

make a better future for tomorrow so your kids and my kids or you and

me, whatever life we got left, we can make the changes. We can walk

together so that our kids can laugh together and get rid of all that other

stuff. I mean, I am sure you do not want your kids walking the streets

around here now. I do not think I could even let my old dog go in our

cities and communities with all the evil that is around.

Even the abuse that we get at the Embassy there where people, where

louts are driving past abusing us and whatever else, we do not know

whether they are going to attack us or blow us up or not. But the stakes

are so high we have to go and do it. We are wishing on you people to

do it that way cause we cannot stop, we will go another way. .....But it

is getting to a point, what do you do, where do you tum to? Make a

statement, brother, and tell these fellas. Test the system out. Make it

work. And if us people that is living today - you are responsible

person, father and everything else as well, well, make it now, clean the

deck up now so that our kids can have a future, they can have the right
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to a future that they deserve. And this whole country, they can look

after their country, this whole country,like how they should be.

I mean, do not just chuck us out because the Prime Minister or pauline

LI^--^- ^- .L^ Àl-¿i^--l- -- aL^ C- - -:-.^ ^- -^-l^-¡rr4¡rù\rrr rrl trts rrarrurrarù ur rrrs lasçrsls uf wllatgver you wanl Io cau lt

direct you, "I1l meet you at the lodge", or whatever it is. Forget about

that, brother. Think about here. Iæt us fill ourself up with the real

spirit and the real peace, the right to life. Iæt us give our little babies a

chance. Iæt us give this whole country - it does not deserve this fuss.

This is evil, brother. We have got to clean it up, you and me. I-et us

do it. People out there fair dinkum,let them come forward and bloody

do it instead of putting us through all this stuff every day and night,

every minute of the day, 24 hours a day, so many hours you have

nightmares of it, flashbacks.'we cannot even feed, give our little babies

nourishment. We cannot teach them anything the nghts and wrong,

because we have not got our bloody land back.

The other people have got it. They got sheep and cattle. They prefer

sheep and cattle than us. Take their sheep and cattle off. I want to put

our kids back. Put the kids back on the land. They are the ones who

belong to the land, not the sheep and cattle that ploughed up all the

grains and stuff and got rid of our bush tucker and medicines and

everything else. AII money, money, money. Get rid of the money as

well. It all came to this here as far as I am concerned. It is evil. I-et us
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make a move now and show the rest of the world how to go, what the

direction is. It is not going to go away either. It is full on. We can

pass the buck and say, "Okay, forget about it, let us go." It is going to

go on. The suffering and the pain, you know, it is going to go on, the

misery. I do not know how many people die a day in Australia or get

sick. Thank you.

HIS HONOUR: Thank you, Mr Buzzacott. You speak well.

After many other submissions from Nungas from all over Australia, all of similar

content and eloquence Cripsin J decided to refuse the application, holding there was

no crime of genocide known to the laws of the ACT. I discuss the genocide case in

further detail in chapter 5. The depth of difference between Nungas and those who

call themselves the non-indigenous is illustrated by the above decision. The genocide

case brought face to face Kevin Buzzacott a carrier of A¡abunna law holding

obligations to care for country and Justice Crispin an administrator of the muldarbi

law having obligations to maintain the rules of the law. But it is Crispin's rule of law

that is killing us now. It is a death Crispin J and others do not comprehend as coming

to them tomorrow.
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Nungas have an understanding of what is true, and that is what we know and believe.

All that Kevin Bttzzacott speaks of Nungas know as a truth, one that speaks our law.

A law that interacts with a system of rules that patronises in its response. 'When asked

the question by Judge Iæroy Littlebear, of the First Nations International Court of

Justice, "Is there a word in Haida for the English word 'justice'?" Lavina White's

reply was:

Yuk eah, the truth, which we don't find in the justice system of those who

came is the closest I can come to explaining what justice is. In Haida culture

we didn't have jails and we didn't have police. \ile had a way of dealing with

things within the culture, within the clanship. Each clan was responsible for

their members and the clan decides, if one of them have violated someone

else's property or person, the clan mothers-the clan chiefs decide what the

punishment will be. And if it's a very bad violation, then they are banished

for a period of time, which is-they're trying to practice that now and it

bothers me because -maybe it was different where they're doing it-but in our

culture you didn't banish somebody by themselves. We were more humane

than that. ..I wanted to banish the man who violated our children in the

boarding schools. Banish him back to the country he came from. And I think

that anyone who violates any of us in Canada should be dealt with in that way,

banish them back to the country they came from. Howah.sl
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Our laws in this country they call Australia were very similar to the laws of the Haida,

that is the truth translates as justice. The law of ruwe was our truth, we followed the

sung tracks of the ancestors, and its laws that was our truth. That was what we knew.

The tracks of our song law have changed, as those who followed Cook have crossed

our sung tracks with their presence altering and changing forever our places of

sacredness. Our truth still sings from these places, still naked, but pressured by the

killing force of the muldarbi.

5l White,Iavina, FMCJ Transcript 1996, Vol 2:LLL-7L2.
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Chapter 3

NAKEDNESS: TFIE COMING OF CLOTI{

3.1. INTRODUCTION

When the rain comes
put down your glass

leave the flowers
and go into the marsh.

I-et her winds find
you and the great gray

clouds roll down around
you.

Iæt the smoke fill up
your eyes and the mist

wet your breasts
then fling offyour

last piece of colored cloth
that she may see

and take you.1

My ancestors were naked peoples, and at some point in the history of humanity all our

ancestors were naked. Our beginnings in kaldowinyeri were as naked as the law and

the land. From birth the ancestors lived naked and in death their naked bodies were

rolled in a woven grass mat, to be later buried.

There are no words that I have come across in our indigenous languages2 to describe

nakedness. Prior to the colonists' invasion of our territories there was no reflection of

our nakedness. The reflection of nakedness came with the other, the clothed

colonising peoples. Now there are few who physically walk the land naked. Those
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who remain undressed of the modern world, and its views of law, time and space, are

the few who still walk naked in the law. Most of humanity however has now

forgotten how to be naked in law.

The coloniser - the bringer of cloth to Australia - through the use of coercion, rape,

and violence dragged us into their world of dress and the covering of the naked body.

By forcing the ancestors to be other than who they were, the colonisers did not apply

law; instead they imposed theft and tyranny upon the indigenous law, its lands and

peoples. As we were forced out of nakedness we moved away from living raw in the

law.

Today most peoples inhabit a clothed, 'colonised' place - a place where the dominant

legal system maintains a clothed state of being through its regime of rules and

regulations. It is a place where law is no longer raw. Nakedness lies beneath the

dress of colonial rules and regulations. Colonisation brought to an end raw law and

nakedness as we knew,lived and felt it.

We had no traditional costume to identify and cover ourselves with. We were naked

peoples. Nakedness was our identity and culture. What is our culture now? Still

nakedness? Yes it is, but it lies suppressed beneath the covering layers of

colonialism

The dominant colonising culture has covered our being with its rules and regulations.

It imposed a system that violated the law, and its peoples and lands. This was more

I Trask, Haunani-Kay, 1994:85.
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than an act of dispossession of land; it was a dispossession of law, and the disposal of

nakedness. [-aw, land and people now clothed by colonialism, nakedness is made

illegal and the naked body is subject beneath layers of domination. The carriers of

law await the time that is still coming where the covering layers will be peeled away:

Kaldowinyeri or the beginning, the present and the future, as it has always been before

the coming of cloth" A cycle is destined to begin again, when the muldarbi is

dismantled, and we will again be naked.

In bringing the cloth the colonist also brought to us a reflection of our naked self. We

came to know nakedness through the clothed body, and since that time, we have

covered our raw and lawful being. The act of covering nakedness was not initially

done as a shamed response, but rather a necessary act of survival against domination

and the threat of violence. Early colonists used force wherever the ancestors protested

or resisted by remaining naked. Now behaviour has been modified, the response is

one of shame.

Nakedness awaits the time when the covering layers are peeled away, to be naked

again. And the cycle and the beginning comes around, a circle, the song waiting to be

sung.

2 There were hundreds of Nunga languages spoken in this country we now call Australia.
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32 Naked and invisible

In early colonial writings there are few references to our nakedness. It is as though we

were nevet there; as though in being naked we were invisible to the coloniser. It was

a surprise to me that little is written about the way the colonist felt when confronted

by the naked bodies of indigenous women, men and children. Perhaps this void in

commentary tells us something about the repressed sexuality and shamed attitudes

early colonists possessed about nakedness.

We were made invisible by the colonists, and so was our connection to law and place.

They did not see us, or their own creation - genocide. They made their role as

perpetrators of the genocide invisible also. Invisibility was made legal by the

muldarbi terra nullius. The illusion - invisibility of indigenous peoples, is a tool of

the colonists and all others still today who seek to steal land and violate the law. bell

hooks calls it 'white supremacy', the power to make black invisible, erasing all traces

of subjectivityl Invisibility serves to marginalise all aspects of life which stand in the

'white supreme' way, the way of 'progress'. The idea of European superiority was

based upon religious grounds or othe¡ metaphysical ideas of the "evolving spirit" as

well as the idea of progress. This was contrasted with historical non-Europe and ideas

of alienness, savagery, cruelty, cannibalism, deceitfulness, stupidity, cupidity,

immodesty, dirtiness, disease, heathenness and so on. Nungas were 'so low' on the

scale of evolution Europeans rendered us invisible.a

3 hooks, bell, 1995:35.
4 Blaut, J, M, 1993:50-61.
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The muldarbi terra nullius, the erasure of the indigenous being, is an historical

process, which continues today. While many commentators will argue terra nullius is

no longer functional in the Mabo (No2) j the dynamics of the muldarbi live on.6

While the muldarbi-terra nullius, a colonial rule, no longer legitimises the ongoing

genocide, it takes on other forms. The idea of extinguishment is one example which

works in the same way tera nullius did in the past; making all that is indigcnous

invisible. Our invisibility continues. There is no visible public presence of our naked

being (and minuscule visibility of our clothed being) to remind the other of our

continuing presence in the face of genocide. And so it is we are vanished, invisible.

In struggle to be.

33 The rugged cross and the ragged clothing

The old people Ttalk of a time before trousers and after trousers. The bringing of cloth

marked a point of radical change in indigenous history, history rooted in

Kaldowinyeri.

When we became clothed, what did we become, as we came into the awareness and

presence of the coloniser? Did we become more visible, with their reduced

s The High Coul in Mabo v Queensland (1992) 107 ALR 1:18, 28, per Brennan J, and at 82 per
Deane and Gaudron JJ, and atl4t, per Toohey J, declares its death relating to the property law of
Australia. See also support for the idea that the judgement is a positive cancellation of terra nullius,
Brennan, F,7993:24-45, and Pearson, N, 1993:77-78.
6 See hooks, bell, 1995:36, for a fufher discussion on the impact of the legal apartheid in the United
States and its ability to continue making invisible black Americans. The process hooks speaks of is
one that translates to Australia.
7 Also referred to as indigenous elders, here I use the terms 'old people' and 'elders' in its indigenous
context, meaning those who have grown in knowledge and wisdom and in their living of the law-ways,
and not simply grown old.
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embarassment and shame of our nakedness? No. We still remained objects of their

dominion. Other ways of seeing the naked indigenous self were imposed by the

muldarbi colonialism. Our being became subjected beneath the rags of the coloniser.

The writings of early colonists expose their way of knowing and seeing us through a

'white supremacist'8lens. The colonist 'knew' us as inferior, Loyd in 1846, wrote:

'We saw a number of half-naked dusky savages...lounging down the street

with spears and waddies in their hands, filthy and slimy and greasy, leaving

behind them an odour enough to turn the stomach of the stoutest dog.e

Bull wrote in 1837 of a meeting between Govemor Hindmarsh, newly arrived to the

'free settlement' of South Australia, and a group of Kauma:

On the double party reaching the tents they were met by Governor Hindmarsh.

There had been some anxiety about their fate. His Excellency expressed

himself shocked that Mr. Stuart should have brought the naked black men

amongst the tents of the numerous immigrants, and immediately called on Mr.

Gilbert, the Government storekeeper, to supply the men with clothing, which

being brought forth, some of the sailors, who were ashore from the Buffalo,

took the natives in hand to dress and pet, pressing on them pipes and grog,

which at the time the blacks declined, preferring sugar and fat pork; but alas!

How soon they acquired a taste for the indulgences offered! The dressed-up

black men displayed any-thing but comfort or content in their unaccustomed

'A term used by bell hooks, see fn 3

'[oyd, E, 1846: 83-84.
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affay, which on becoming apparent, the Govemor, on advice, was considerate

enough to order blankets to be exchanged for the unpopular garments.lo

From the earliest contact with the settlers the Kaurna people of the Adelaide plains

were forced to cover their naked bodies, to not offend them. Blankets and clothing

contaminated with the smallpox virus were provided for that pur^oose and also for

purposes of genocide.tt Under the pressure to cover nakedness many of our ancestors

refused to conform and for this they suffered the consequences.

The German emigrant Listemann, in 1,851. a settler to the Adelaide Hills records in his

journal a time when the old people were threatened by incarceration for walking

naked. He saw comedy in their attempts to cove¡ nakedness. In my reflections

however I see a situation where there was no choice; incarceration and humiliation

were an inevitable consequence of colonisation:

They clothe themselves with a mat wrapped around their bodies and around

the shoulders wear a sheep skin or a skillfully sevyn rug made from opossum

skins. In the vicinity of Adelaide, many wear pieces of European clothing

which often give them a comical appearance. Thus I met a young beauty

whose long cotton dress swept the dust for half an ell behind her, and a 'black

dandy' seemed to enjoy his appearance in his finery consisting of white shirt,

vest, cravat with collar and once-white gloves, just as much as our young

gentlemen in their most elegant outfit. There is, by the way, a law that no

ro Bull, John, 1884: 36.
rr For a further discussion of this early form of genocide see Butlin 1983:71-41,,63-70
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native may enter the city unclothed; any such intruders are immediately

evicted by the constables.l2

The Adelaide Chronicle in 1.840 reported the people of the Murray region were

coming into Adelaide to; '....ramble about our streets in a state of nudity,'13 The

local paper the Adelaide Examiner in 1843, recommended;

some means should be taken to exclude the numbers from the streets, that

now wander about in a state of nudity.14

The Protector of Aborigines Moorhouse, adopted the practice in Adelaide of 'locking

up the Natives for 24 hours.'rs Imprisonment was imposed without any formal

hearing, for the colonialists it was a simple remedy, the clearing of the streets of

naked black bodies.16

In correspondence between the Protector of Aborigines Moorehouse, and the Colonial

Secretary he advised that;

The suggestions of locking up the Natives for 24 hours, if they are found

wandering about town in a state of nudity, is in my opinion, good and lenient

enough. It would tend greatly to check the indecent exposure which Mr

Teichelmann (missionary) mentioned in his letter. If the Natives continue to

annoy the shopkeepers as much as they recently have done,I should decidedly

12 
Quoted in Arnold, B, 1988:4.

13 Cited in Pope, Alan, 1989:44, original source is from Correspondent to Adelaide Chronicle February

25,L840.
14Ibid, original source is from the Adelaide Examiner, editorial January 28 t843.
15 Cited in Pope, 1989:44, Protector of Aborigines correspondence, letter to Colonial Secretary, March
t4 L842,SA Public Records Offïce CSO 3911842.
16 The Aborigines Protection Act 1886 (WA), created the rule for the removal of any 'Aborigines'
'found loitering' or who v/ere not 'decently clothed from neck to knee', sections 43 and 45.
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recommend the same punishment to be applied; it would shew them really that

they must, in common with Europeans, be subjected to laws that ensure good

behaviour. I have had the natives assembled and have translated to them the

order of the Commissioner of Police.17

The new Police Commissioner Finniss, srrspe.nded the practice of incarceration

without trial; 'naked Aborigines' were to be taken before a magistrate before being

imprisoned.r8 The courts however showed little tolerance, insisting that Aboriginal

workers remain covered with blankets while undertaking physical work. The South

Australian repofed in L843 that fines were imposed when several Aboriginal workers

wefe;

brought before the magistrate, for going about naked in the centre of the city

of Adelaide. They had been cutting wood or carrying water, and their

employers had either requested or permitted them to put off their blankets for

convenience of working.le

The ancestors were fined, and inevitably imprisoned for being the naked and the

enslaved. It is this way of knowing us which we struggle against, in our journey to

decolonise our minds, bodies, souls and spirits. To decolonise oneself is to become

whole again. 'We work to decolonise our thoughts and the thinking which has been

integrated, thinking that has resulted in our placement in the institutions of the

17 Cited in Pope, t989:44. Protector of Aborigines correspondence to C-olonial Secretary, 14th March
t842, in September that same year several Aboriginal people are reported charged under this
regulation.
18 Clyne, R, 1987:86.
1t Cited in Pope t989;45, the original report, from the Southern Australiøn, September 5, L843
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coloniser, their prisons, mental institutions and medical institutions - thinking that has

made us invisible in a land that is ours.

3.4 Shame a form of extinguishment?

Judge Baron Field of the Supreme Court of NSW in 1825 commented on the old

people who appeared before him;

without faculties of reflection, judgement or foresight, they are incapable of

civilisation. They are the only natives in the world who cannot feel or know

that they are naked and they are not ashamed.20

But what was and is still not realised, is that there was no shame. And the shame that

was sought was in its seeker. Nakedness and the awareness of it came to the old

people through the reflection of the other, and the othe¡'s shame.

In Adelaide Cawthome wrote during 1844, about the Kaurna of the Adelaide Plains:

I took a walk amongst them who were in their wurlies, saw a collection of

naked boys and girls, men and women, either entirely or half so. They are

quite innocent in this respect and the women think nothing of (stalking) bolt

upright in perfect nudity. Of course, this is not observed amongst themselves

and it is only strangers who notice it.21

'Cited in Harris, J.1990:32.
21 Foster, Robef, t99L:39.
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Further on Cawthome wrote:

Today taking a walk down on the banks of the river I ¡esolved to cross, the

natives being encamped on the other side, but finding the water deep in parts,

so as not to wet my brik's,I was going back again - the natives seeing this sent

one of their young girls across, in all her naked blessedness, to escort me over.

The innocent creature obeyed with alaerity a-nd took hold of my hand to lead

me through, which I declined. what a scene I thought to myself, there I am,

lone white, in the bed of a river and a naked virgin pointing me out the way, a

few stray blacks in the distance. What pure innocence and where is the wretch

who would take advantage. Such an act is the very way to raise the native

character in my esteem. There is no false shame about them, all is pure and

innocent, no false delicacy - the decency of the English is only another name

for lewdness, it's false as Satan, as deceitful as the devil, and so on.22

Not many early colonists shared Cawthome's view. The colonial 'reality' of

'blackness', 'wildness', and 'backwardness', combined with nakedness to fuel ideas

of white superiority. And through the force of white supremacy we become23

'shamed', erased, and extinguished, to the back blocks of Australia.

The christian story of creation reveals the thinking of early colonial settlers. The body

naked was unknown while they lived in the garden. The following quote is taken

f:om Genesis :

2'Ibid:54.
a Throughout the thesis you will find for example become and want to make it became for your
normal reasons of correct gmmma. I have deliberately left it unchanged, because I have written here as
I would speak it and think it, that is I situate self in a place that is not past but now also and still
coming. I have discussed these ideas more fully in chapter 1.
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Now the serpent was more subtil than any beast of the field which the Lord

God had made. And he said unto the woman, Yea, hath God said, Ye shall not

eat of every tree of the garden?

And the rryoman said unto the serpent, We may eat of the fruit of the trees of

the garden:

But the fruit of the tree which rs in the midst of the garden, God hath said, Ye

shall not eat of it, neither shall ye touch it, lest ye die.

And the serpent said unto the woman, Ye shall not surely die:

For God doth know that in the day ye eat therof, then your eyes shall be

opened, and ye shall be as gods, knowing good and evil.

And when the woman saw that the tree wøs good for food, and that it was

pleasant to the eyes, and a tree to be desired to make one wise, she took of the

fruit therof, and did eat, and gave also unto her husband with her; and he did

And the eyes of them both were opened, and they knew that they were naked;

and they sewed fig leaves together, and made themselves aprons.

And they heard the voice of the l¡rd God walking in the garden in the cool of

the day: and Adam and his wife hid themselves from the presence of the Lord

God amongst the trees of his garden.

eat
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And the l¡rd God called unto Adam, and said unto him, Where art thou?

And he said, I heard thy voice in the garden, and I was afraid, because I was

naked; and I hid myself.

And he said, Who told thee that thou wast naked? Hast thou eaten of the tree,

whereof I commanded thee that thou shouldest not oat?

And the man said, The woman whom thou gavest to be with me, she gave me

of the tree, and I did eat.

And the I¡rd God said unto the woman,'What is this that thou hast done?

And the woman said, The serpent beguiled me, and I did eat.

And the Lord God said unto the serpent, Because thou hast done this thou art

cursed above all cattle, and above every beast of the field; upon thy belly shalt

thou go, and dust shalt thou eat all the days of thy life:

And I will put enmity between thee and the woman, and between thy seed and

her seed; it shall bruise thy head, and thou shalt bruise his heel.

Unto the woman he said, I will greatly multiply thy sorow and thy

conception; in sorrow thou shalt bring forth children; and thy desire shall be to

thy husband, and he shall rule over thee.
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living

And unto Adam he said, Because thou hast hearkened unto the voice of they

wife, and hast eaten of the tree, of which I commanded thee, saying, Thou

shalt not eat of it: cursed is the ground for thy sake; in sorrow shalt thou eat of

it all the days of thy life;

Thorns also and thistles shall it bring forth to thee; and thou shalt eat the herb

of the field;

In the sweat of thy face shalt thou eat bread, till thou return unto the ground;

for out of it wast thou taken: for dust thou art, and unto dust shalt thou return.

And Adam called his wife's name Eve; because she was the mother of all

Unto Adam also and to his wife did the l¡rd God make coats of skins, and

clothed them.

And the Lord God said, Behold, the man is become as one of us, to know good

and evil: and now, lest he put folh his hand, and take also of the tree of life,

and eat, and live for ever:

Therefore the Lo¡d God sent him forth from the garden of Eden, to till the

ground from whence he was taken.
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So he drove out the man; and the placed at the east of the garden of Eden

Cherubims, and a flaming sword which tumed every way, to keep the way of

the tree of life.u

So their clothed history began. Eve and Adam, after they had eaten the apple, come to

know their naked self. And when they become aware of their own individual

nakedness, they come to know the self and from then on were no longer in the

oneness, the rawness, or nakedness of the Creation. The awareness of being naked

made them separate and apart from all other things in the garden. They were ordered

to go forth by god from the garden of Eden, they left the natural world behind. A

break with Creation led the way for man to go forth, multiply and dominate the earth.

The story of the west and its justification for all they have done to the other, the other

they saw naked still residing in our own gardens of creation. Can they become one

again in the Creation? How could they do it? Can it simply be through the

unknowing of their own naked self? To become one in creation? Their story

continued, and Noah in his drunkenness did not see his own nakedness but his sons

did and carried the 'burden'.ã:

u Genesis 3: t-24,King James translation of the Bible. Blaut 1993:43, makes an interesting comment
on the possible geographical sites for the Garden of Eden, the supposed place being the Caucasus
Mountains, also the site of the supposed origin of the 'Caucasian race'.
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35 Enter the church, exit naked

William Carey in 1792 wrote about Indigenous peoples as being; 'poor, barbarous,

naked pagans'.2ó The wearing of clothing was fundamental to the early colonial and

christian way of being. Early missionaries demanded the body be covered; nakedness

was seen by them as being sexually permissive.2T

AND the I¡rd spake unto Moses, saying,

..NONE of you shall approach to any that is near of kin to him, to uncover

their nakedness: I am the LORD.

The nakedness of thy father, or the nakedness of thy mother; shalt thou not

uncover: she ls thy mother; thou shalt not uncover her nakedness.2s

Missionaries carried the christian instructions both fearful and lustful of the nakedness

they encountered when coming to our ruwe. Clothing was a prerequisite to being a

christian, and Reverend Taplin, a missionary to the people of pt Mclæay wrote in

r873.

our congregations at first were often strangely dressed. Some would be

enveloped in the original opossum-skin rug. Some of the men would wear

nothing but a double-blanket gathered on a stout string and hung round the

neck cloakwise, others with nothing but a blue shirt on, others again with a

woman's skirt or petticoat, the waist fastened round their necks and one arm

ã Genesis 9:1.8-28.
6 Cited in Harris, J 7994:32,original source is William C-arey ,7792: 3.
27 Ibid:530-533,1or a discussion on missionary attitudes to nakedness and sexuality
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out of a hole at the side; as to trousers, they were a luxury not often met with.

To our horror and dismay one Sunday a tall savage stalked in and gravely sat

down to worship with only a waistcoat and a high-crowned hat as his entire

costume. Of course I sent him out quickly.2e

Taplin wrote in his Journal in 1859;

This horrid rite (ceremonial law) is much calculated to throw them back into

barbarism, whatever good instruction they may have received in youth.

Whatever sense of cleanliness, or love of European clothes may have been

acquired is by this rite completely swept away. This custom must be done

away with... .I told all the blacks plainly this morning, that they obeyed the

devil, and that Jehovah would send them to hell with the devil if they did not

cease to obey him.

Nakedness was to be cove¡ed over by early missionaries, they viewed us as backward,

barbaric, and heathen and by clothing us, the missionary had assisted us in taking a

forward step in their understandings of evolution. Bishop Short writing in 1853 said:

Many young adult natives, who would have belonged to the most degraded

portion of the human family, are now clothed and in their right minds sitting at

the feet of Jesus.3o

ã Leviticus L8:.L,6-7 and verses 8-19 describe a number of relationships prohibiting the uncovering of
nakedness. See also for a discussion on nakedness in general and reference to the instructions to
Moses, Ableman, Paul, 1982:34.
2e Taplin, G, t879:79. Neale Draper prepared a report in support of the women claiming secret sacred
business in the Kumarangk area. In his evidence before the Royøl Commission into Hindmarsh Island
Transcript p4872,he discusses Taplin's stand against secret sacred rituals,'in his drive to establish a
mission and convert people from their own cultural beliefs to Christianity. The last of the initiation
ceremonies that were recorded by white historians were held in 1882. These records say nothing about
what they didn't know of the ceremonies that continued in sec¡et.'
30 Cited in Harris J,7994:530-531, taken from Bishop Short to E Hawkins, SPCK. 14 February 1853.
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Wiradjuri man Kevin Gilbert wrote about the way christian missionaries set about to

indoctrinate and modify the behaviour of Aboriginal peoples through the separation of

children from the old people,

The mission blacks were taught by missionaries to deny their 'animal nature'.

Fundamentalist rectitude locked young blacks, male and female, in separate

dormitories to save them from themselves. There they stayed, in these prison-

like dormitories, at all times except in class hours or prayer meetings, until the

youngsters were well past marriageable age and had been so indoctrinated

against their 'unclothed heathen' brothers that they accepted their new lot in

return, perhaps, for eventual salvation.3l

Leaving nakedness to become clothed however did not alter or change the superior

attitudes of whites towards indigenous peoples. Perhaps it was only christian

sensibilities and embarrassment that were taken care of. The ancestors were treated as

being outside the reality of the colonists, only becoming, a little bit real and visible

when clothed in the dress of the colonist. And when dressed the colonists'

embarrassment of the naked body began to subside. But their superior attitudes

remained.

3.6 Dressing the law in rules and regulations

The colonial legal system comprises layers of 'man-made' rules and regulations.

These are rules which have come into being, not through the creative process of song
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but through a process which is to a large degree reliant upon the muldarbi - power and

the force of arms - to maintain itself.

The colonists' own raw law has been covered over for centuries, by rules and

regulations. Its naked body is no longer identifiable to them. Their raw law has faded

from their minds, memory and imaginings. When it surfaces in us, it is looked upon

by them as being uncivilised, not real law, but a mere custom of primitive peoples.

'When Cook and the colonists who followed first invaded the shores of Australia they

were dressed in military attire, and they applied their military rules and regulations,

and began the genocidal process of dismantling our indigenous being. The military

attire was followed by civilian dress and their 'common law', a law the coloniser

intended to become common to us all. This was the 'real law', the only law. But it

was not common to us, it violated our law. It violated itself also, through the failure

of the colonisers to comply with their own rules and regulations. Despite two

centuries of the imposed colonial legal system and its violations of raw law, the 'law',

has lived on.

Our law was commonly known to the coloniser as myth,legend, or lore and was seen

in the same \¡/ay the old people were in their nakedness, as not really being people,

likewise the law as not really law, but a set of customs of primitive peoples.

31 Gilbert, Kevin, L994:6-7.
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The High Court in its decision Mabo (No2) 32 decided the colonial rule of tera nullius,

that is a land empty of people, and law, r,¡vas wrongly applied to Australia. Prior to

this decision the rule of tena nullius underpinned Australian legal history for more

than two centuries. Tera nullius made invisible that which was different. And today

this same society whose court closed the door on terra nullius turns to open the door

on extinguishment. Extinguishment, like terra nullius, will continue to erase and

make invisible all which comes forward different, or naked again.

The dominant legal system raped its way into legitimacy, and took form as law, based

upon the weight of its military attire and its ability, through force, to dominate all that

was different or which failed to conform in the eyes of those who hold power. This is

not law. Law is rooted in creation, it is a song, it is a love of law, and its land and its

peoples. This muldarbi law works to erase peoples and their law.

In the decision of Mabo No 2, Justice Brennan J was careful to ensure no radical

departure was made from the existing rules and regulations, when he decided:

In discharging its duty to declare the common law of Australia, this Court is

not free to adopt rules that accord with contemporary notions of justice and

human rights if their adoption would fracture the skeleton of principle which

gives the body of our law its shape and internal consistency...Although this

Court is free to depart from English precedent which was earlier followed as

stating the common law of this country, it cannot do so where the departure

32 Mabo v The State of Queensland (1992) 107 CLR 1, 6 of the judges Brennan J, HcHugh J, Mason
CJ, Deane J, Gaudron and Toohey JJ, (Dawson J) dissenting, held that the doctrine of 'terra nullius' as
applied to Australia was a fiction that held no continuing place in the common law of Australia. This
decision overruled Milirrpum v Nabalco Pty Ltd and the Commonwealth of Australia (1971) 17 FLR
741.
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would fracture what I have called the skeleton of principle. The Court is even

more reluctant to depart from earlier decisions of its own. The peace and order

of Australian society is built on the legal system. It can be modified to bring it

into conformity with contemporary notions of justice and human rights, but it

cannot be destroyed.33

If they we¡e to seek out this skeleton of principle, they would find that no skeleton

existed. Instead they would find layers of rules and regulations, covering a mythical

skeleton of legitimacy. A skeleton that was never there to begin with, itself invisible.

Perhaps they have reflected their own lack of identity upon us, their own invisibility

and the muldarbi+erra nullius, and perhaps 'the self is unknowable except by

reflection'. Is it then, that in this process of unravelling history we have been the

minor for the other?

Your shadow at moming striding behind you

Or your shadow at evening rising to meet you;

I will show you fear in a handful of dust.3a

33 Ibid p 30, Brennan J is not without Aboriginal support. Noel Pearson known for his prominence
during the lengthy media debate on the Møbo (lVo2) decision and the subsequent lVø tive Title Act 1993,
during which he played a leading role in negotiations with the Commonwealth Keating government,
has been a staunch crusader for the High Court decision. In Yunupingu I997:15t, he said, "I am a
great believer in the imperative of those charged with developing the common law to redouble our
efforts when injustice looms inevitable and unavoidable, to ever refine its rules and to strive to locate
the justice and balance which frequently only remains to be found. This imperative remains as long as,
to paraphrase His Honour Justice Brennan (as he then was) in lhe Mabo (No 2) decision, the skeleton
of the common law, which gives it its intemal logic and consistency, is not fractured.' Whereas Bírd G
L996:L04 argued that while ' the legal system is dressed up in the language of objectivity and
neutrality, its 'skeletal framework' privileges white versions of history and legality.
3a Elio! TS,The Waste Land,cited in Suzuki, D,t997:1,86.

99



The law is naked as it was from the first day. It still lives in the land as it has from the

first day.
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Chapter 4

WHO AM I?

4.1 INTRODUCTION

Because it is a systematic negation of the other person and a furious determination to

deny the other person all attributes of humanity, colonialism forces the people it

dominates to ask themselves the question constantly: 'In reality, who am I?1

Survivors rising from the killing fields have answered:

Imbara I am-
Generation of Existence

I am a living entity, you belong to me,I AM.
I am earth and space

I am a son of the world
I am the religious law

I am the kin to all creatures
I am kin to this creation

ff:iå'l1:"#Jåii:i
The black man is of this earth
The red man is of this earth

And the yellow man of this earth
But where is the white mad man's home

He has rape in mind to his own mother eafh
I have to fight with the trees

I have to fight with the rivers and rocks
Dear mother earth have my love

Day by day
Withdraw the force a companion pain of you, to be part of me

Please mother I'm sorry and lonely for your natural cause.
I am the birds dat die

I am the snakes dat die
I am the sea creatures to die

Sute man, we am but why must we bang and blast here on this

1 Fanon, Ftantz,7966:203
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ground?
I'm your native here in captive
I'm your native ready in revolt

I'm the native to bring all
White human being to a new world

Where you mother earth rule.
I know you can just take so much.

So I'm the land's sources of identity.
You mother earth provides for my physical needs

And my spiritual needs.
You are the holy and sacred and I'm the regeneration

Of history and the continuation of your life
I'm the begin and dat where we all returns.2

'Who am I now that I no longer walk the land naked? The being and spirit that I have

always been. A being of the law. Only now I breathe less easily beneath the

muldarbi layers.

I am born of the creation, a time before, here now and moving into. I am the

grandmother's song, sung across the land, I am keeper of the Great Spirit of peace, a

listener of the wind and the old people, the grandmothers and grandfathers who still

speak the wisdom of the creation laws. I am a keeper of the song that comes to me in

dreams and voices from the lands and waters.3 The messages are brought to me by

my ngaitji.

I enter into a struggle to survivea so that one may live again to sing the songs wanting

to be sung. We who survive as the reflection of self, law, and ruwe, are violated

daily. One has to undresss from the images of rape and plunder to re-find a picture of

self that is true to the ancestors. Our laws were broken and continue to be. The law

2 Fogarty, Lionel, 1995:7.

'Even Phillip Clarke, white 'expert' anthropologist, in giving evidence before the Royat Commßsion
into Hindmarsh Island, spoke of knowledge coming in dreams, Royal Commission into Hindmarsh
Island Transcript p 318.
a We struggle to go beyond survival to live a good life like the ancestors before us, without worry of
the muldarbi.
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stopped being sung as the song holders fell to silence, as the path of genocide cris-

crossed the land with the movements of the coloniser. It was she, the mother-earth,6

who carried us through the two centuries of ignorance, greed, rape and plunder, but

this has not been without a price. Acts of violence and breaches'of law have caused

the hardening of our mother earth, a hardening that we work to soften through

l^-^--^-^ --l l^--- r- L^t-- lT----^ - -f - 1- t -uErçruuuy, rauE,uaB,s auu law. ur ueurE, r\uuBa, w9 st[uBBrg [u uc onc ln song ano

ceremony. It is a struggle to continue to carry our custodial obligations. For many

the ruwe is badly damaged, and yet in these places, places of Tjilbruki,T the spirit

ancestor leaves his message, a message that lay in the land, a landscape which while

becoming increasingly hardened by development is still alive in the spirit of

Tjilbruki.s

I am a 'traditional' Nunga, a comment which flies in the face of most stereotypes of

what is traditional.' Whut is it I mean in saying that I am 'traditional'? The idea of

tradition encompasses many different levels of Nunga law and culture. To be

traditional is more than to be a 'full blooded Aboriginal', living in a remote region of

s Or more commonlv known as decolonise,
6 I dispute the claim that mother earth is a recent invention arising out of the colonised landscape. It is
our reverence and love of her which is heightened at a time of when her own life is threatened. So we
speak more of her: we try to communicate to those who do not know her so that they may learn to live
with her and not in violation of her. See Swain 199t:3-26, for a discussion of what he calls the mother
earth of recent invention, he argues the mother earth tradition is a response to the muldarbi. I disagree,
the talk of mother earth is because she is under threat, similar to custodians of the Seven Sisters who
are inspired to speak in a way that it not usual, but it is done because their ruwe is under threat. So in
one sense the mother earth tradition is a response to the colonised landscape but it is also a tradition
that has always been.
7 Much of the city of Adelaide and the suburban spread are built over the ruwe of Tjirbruki.
8 \ryhen the muldarbi come to our lands and chopped our heads from our bodies, iemoving our bones
across the seas, placing them on shelves in museums, the song lay in the land. We are putting the
bones of the ancestors to rest, for the ancestors to refind their place of song. It is the ceremonies that
will begin the softening of the land.
e The colonising state has constructed the boundaries of what is 'traditional', they have made popular
the idea that being 'full-blooded' and/o¡ living in a culture-context that is unaffected by colonialism
means one is traditional. A myth in itself. Where in this country we now call Australia do you find
Nungas who are unaffected by colonialism? See Pettman 1989:88, in reference to 'urban' Aboriginal
women applying the identity of traditional. Swain 1993:178 states the 'traditional Aborigine' is an
academic fiction.
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this country, practising tradition and culture.. The impact of colonisation upon our

lands has disrupted our culture and traditions; for example the roles of hunting and

gathering are now being subverted by a supermarket or shopping mall culture.

However tradition embraces other levels, beyond the physical stereotypes of what I

am supposed to look, act and speak like. Tradition also lies within our spirit and soul

life, where the kernel of my being remains 'traditional'. In these places traditional

beliefs and practises continue in spite of the constant pressure to change and to

develop and transform our ruwe.to

The work of anthropologists is largely responsible for the construction of traditional

Aboriginal culture. They are the 'expefs' who provide the state with the measure of

what is 'tradition', and who is traditional. They measure and compare tradition,

create lesser categories: of non-traditional Aborigines, rural Aborigines, urban

Aborigines, categories they deem as being of a lesser quality, not authentic, not really

a real Aborigine. In their analysis of the 'non-traditional' they want to make us like

them, but the separation from the 'speaking land' is their own. I, like my ancestors

before me, am still listening. I have never ceased to listen to the country talking to

me, even though I am stereo-typed by Bemdt in the following quote as falling prey to

the assimilationist agenda.

Whether or not, or how far, we can contrast and compare Aboriginal

traditional mythology with writing by people of Aboriginal descent today, is a

difficult question. Differences between them are marked, not least in their

views, emphases, directions and motivations. ...The nature of writing by

many people of Aboriginal descent today, the kind of messages that are

10 
See Pettman, Jan, L992:24,for a discussion on the idea of 'tradition', and the impact of colonisation

in the shaping of what is tradition.
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conveyed, how they are transmitted, and for whom, all pose issues that differ

from those appearing in the traditional mythology, either today or in the past.

They are really different dimensions of meaning and operating. ... .In the

writing of Aborigines today, the voice of the speaking land, speaking in its

diverse linguistic forms, has been muted. It can no longer, or only rarely,

cnaolr fn. ilcolf fltt t'-f ilo ^"'- L^*- *^'t- 
-^l:^ 
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radically different, so are its vocal expressions. Increasingly, it has slþed

into an almost static, timeless entity, often something 'old', useful as a peg on

which to hang an equally static and revamped Aboriginal heritage, designed

for a purpose different from that it previously symbolised. ... .These changed

circumstances point to a crucial difference between traditional and neo-

Aboriginal socio-cultural situations. Traditionally, the land was/is an

independent substance, with a life of its own - dynamic and constantly

renewing itself as a natural phenomenon, with a voice of its own that had to be

heard by those Aborigines who were entirely dependent on it, irrevocably

linked to it. The neo-Aboriginal view is of a land subjugated to socio-

economic and political ends."

42 6This is my country, this is me'12

As a Nunga I am not contained by my body. We are the law, we are all things in the

natural world, we are the ruwe and our ngaitji. They live inside of me as I live inside

11 Berndt, R, and Bemdt, C,7989:426-427.
12 A quote taken fiom a senior Anmatyerre law woman, who was responsible for a number of song
cycles, and who passed away in 1.996. In respect of law and culture her name is no longer spoken, and
is replaced now with the name Kwementyai (meaning no name) Kngawaneye. She revealed to the
world what you call art we call law.
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of ruwe and my ngaitji. We are all things outside the body of humanity, our being is

in law and land. It is the law which connects us to all things. My identity evolves

from ruwe. In first meetings with other Nungas the protocol is to introduce one's self

in relation to the country of the grandmothers and grandfathers, to identify where it is

you come from and who your people, kin, and family are. It is one of our ways. Our

relationship to country determines how we speak to one another, and who it is and

how it is that we speak about ruwe and law.

I-aw is central to our identity as spiritual beings. The maintenance of law comes

through the ceremony and the song; when the ceremonies were stopped by the

muldarbi regulations which prohibited our ceremonial gatheritrgS,l3 the reflection of

who we were dimmed. We have to look closely into the face of the land to see who

we are. It is ruwe which has sustained us through the terror of invasion and

colonisation, it has retained the body of law and culture to which we will all return, in

one way or another.

In explaining our relationship to ruwe to non-Indigenous people when negotiating for

protection from damage and destruction, we have had to use the language of the

dominant colonising culture. In this process we attempt to translate our love for ruwe,

an idea that has become alien to them for thousands of years. This thesis could have

been written in the language of ruwe, and then translated into English; I have not been

able to do this now, but where I am able to I have used the language of the land and

ß Si-ilarly other governments outlawed ceremonial law practices of indigenous peoples. The
Sundance in the United States was outlawed and practised under cover. AIso in tAA4 thè Canadian
govemment made it illegal for the Fint Nations to potlach, that is to pass on ownership and custodial
obligations to territory in their traditional way, through the gifting ceremonies.
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the ancestors.la We are forced to communicate in the language of the dominant

culture with very little thought given to the impact this has had on the maintenance of

our culture and languages. When Wik elder Yunkaporta attended a synod conference

in Brisbane to discuss the management of reserues, he found the synod divided along

political lines on the issue of whether to agree to the hand-over of the administration

of the Aurukun anci Morningion Isiand missions to the State Governmeni.

Yunkaporta sat quietly while church leaders debated the fate of the Wik people, then

he walked quietty to the podium and spoke in his traditional Wik dialect for about five

minutes. Then he said, in English:

You all have been debating the future of my people as if you

understand us, but I wonder if you do. I am speaking now in your language but

did you understand when I spoke the words in my language?ls

The coloniser, in the construction of our identity, 'established' that our law was

merely mythical story, and our lands were unoccupied. The krinkiril6 named our land

variously'waste','crown lands','pastoral land','freehold'and now'native title'.

'We knew the land, its name its story and its relationship to us, from Kaldowinyeri,

from the beginning. The land was intimately known. Ruwe is a part of the totality of

the song of the story. Always was, always will be. Sharon Venne when explaining

the indigenous relationship to the land offered the following description;

la Gaining a better knowledge of my own languages and speaking of the law in language, is a thesis in
itself. In the November 1998 Federal C-nurl Miriuwung-Gajerrong decision, language was used to

come to an understanding of the law. I put a submission to the ARC in 1996, arguing what was later

said in the above case, that is to know the law, you need to know the language of the country, but my
application was refused. A pity, as I had this vision long before 'others' being white experts that the

way to understanding the law was through an understanding of our languages.
15 

T1," Sydney Moming Herald, Friday 6 November, 1998.
t6 Name for white people, before the coming of the white man krinkiri is what we called the body of
our deceased ones as it lay on the smoking burial platforms, the outer layer of skin peeled revealing the

pinkness of the flesh. When they come to our shores we thought they were the ancestors retuming to
us. It was not a good omen. 
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when you have a table and it is covered with a cloth, beneath the cloth

remains the table. No matter how many layers of cloth you place upon the

table it will always remain that same table beneath the covering.lT

The place of Brukungals had imposed other title names on it by the muldarbi: a

pastoral lease, mining lease, and a township. But it will always be Brulamga meaning

the place of 'hidden fire', where [ilbruki came to finally rest and though the body of

Tiilbruki has been partially destroyed through the mining of the pyrites for production

of super phosphate,le the spirit of Tjilbruki and his message will be forever alive in

that place. K¡inkiris may rename it many times but the essential nature and spirit of

the place remains. And as steven Possum of the Karajani people said;

These people may own the land but it belongs to me. It will always be ours.

'We worked on the station but it was still ours. The pastoral leases are just on

top. The water and the trees and the animals still belong to us.æ

Similarly I remain who I am, beneath the layers of invasion, colonisation and rape.

When the layers are peeled away,I am as I have always been, as I was from the first

sunrise, a Nunga, a belonging being of the Creation.

We never cultivated the land. The relationship was being one with the land, an idea

alien to those who live 'on', 'in' and not 'of' the land. Our relationship to land has

always been irreconcilable to the western legal propefy law system.2l

17 Personal communication to the author, July 1996.
l8The final resting place of the ancestor Tjirúruki, is the named township of Brukunga in the Adelaide
Hills.
le The super phosphate rvas produced for fertiliser, and was spread extensively on the plains of the

now found that the use of this fertiliser has left traces of cadmium, and high
over lands used for agriculture. The destruction of the body of rjióruki,
hose who mined the body of Tjirbruki.
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I am of the Creation. I am not a piece of meat that can be bought or sold, neither is

my ruwe. The land is not for sale, transfer, lease or loan, the ruwe is also boss fo¡

itself, speaking its own voice.

43 The story - song is who we are

There are understandings similar to our law - ways amongst other indigenous peoples

that exist throughout the world. The following are the thoughts of an indigenous

sister from Great Turtle Island:z

In the Beginning were the Instructions. 'We were to have compassion for one

another, to live and work together, to depend upon one another for support.

We were told we were all related and interconnected with each other. Now

people call our Instructions legends because they were given as stories. But to

the Indian people, that was like a reality at some point in history. So most of

the Indian nations that we know of, they have their own story of where they

began. Some will tell you they came from the sky, from the stars. Some will

say they emerged from the earth or they emerged from a lake as a people. In

that emerging, it's almost like they were choosing their language, choosing

dress style, songs, their dances.23

20 The Australian Weekend Magazine,October 10-11 1998;44.
2r See Motha, Stewart, 1998:8r-83, where he argues that the High Court inMabo (No 2) failed to
recognise difference but instead retained sameness, in their construction of native title so as to fit
within a western property paradigm. See also Brennan J at Mabo (No 2) 175 CLR 1:51,
" More commonly known through its history of colonialism as the United States of America.
æDowney, Y,L993:2.
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Our songs and stories gave us knowledge for survival, to live a good life in harmony

with all things. The song law passed from one generation to the next and was taken

on by each generation as an obligation and commitment to the spirit ancestors. The

original agreements entered into are still alive, as are the obligations to honour them.

The obligations are the basis of who I am. I live in a reality of both physical and

spiritual perceptions of the world, taught by the old people to know that the physical

and spirit realm is one. This is the law. All is one. To speak of spiritual identity is an

affirmation of the whole of one's self, and of its own volition is an act of resistance to

the colonisers' way of being and seeing .24 | am more than flesh, I am spirit, and that

will never die, death is only in the minds of those eaten by the muldarbi.

When the ancestors sang the first songs of law, the different peoples were given

identity of ruwe/place. And as we sat within the circle of song we were given our

language names, an identity of self within the collective order of peoples and

ntwe/place. This time of Creation law is time now, created then to grow and live

now. The law shapes my identity: it lives within me, (as it does in all other peoples,

either consciously or unconsciously).

4.4 Anthropology

Anthropology lives in the camp of the muldarbi. It was used by the muldarbi to

gather information about Nungas, information that was of benefit to the colonising

process. The information gathered related to our native legal systems, land tenure

u For afurther discussion on identity and the forces which shape it see hooks bell 1989:109
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rules, social, political and economic organisation. Information gathered was from a

European point of view, a study of 'us' the native.25

Anthropologists construct the identities of many indigenous peoples from a place of

genocide and domination, as the 'experts' their methods are 'known' as 'scientific',

objective, without any emotion or romantic buiishit. They have the reai outsider story

on us. The view of the anthropologist is tested. It is 'known' to be more reliable than

our stories about ourselves, ones which are too 'inside the story', not objective and

sufficiently distant from the subject being studied to be a reliable source of 'data'.

Their views prevail over ours; they are employed by colonial institutions that name

us, as they have from their own beginnings, and we are left to work with this, sifting

the sand to find the kernel of our lives. Each one of us studied by anthropologists, is

the carrier of the seed that they seek to study: to absorb, understand, compare,

analyse, and measure for authenticity. The thing is that we are immeasurable and they

are left reflecting upon their own loss, and inability to unknow nakedness. The

following quote from MacKinnon lends support to the position tr have taken against

science, that is of science being the objective measure of all that is 'known'. A

position that renders my own insider knowledge of the self as too subjective and

unreliable as a source of information.

It is said that thus speaking from the inside runs the risk of not being

compelling to those who are not already convinced. This may be because

much prior theory has adopted the position of dominance and needed to

disguise that fact to support the illusion that it was speaking for everyone.

ã See Blaut, 1993:23-24 for a discussion on the business of diffusing Eun:pe to non-Europe.
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Whatever its disabilities, speaking from the position of subordination does

not have this one.26

Is there a role for anthropology? Trask argues no:

They must come, as American Indians suggested long ago, to understand the

land. Not in the westem way, but in the indigenous way, the way of living

within and protecting the bond between people and ajna.27 This bond is

cultural, and it can be understood only culturally. But because the West has

lost any cultural understanding of the bond between people and land, it is not

possible to know this connection through Westem culture. This means that

the history of indigenous people cannot be written from within Westem

culture. Such a story is merely the West's story of itself.28

And further on Trask continues;

while Hawaiians suffer this colonial yoke, anthropologists deny the very

methodology of their work is exploitative. To Native peoples, anthropology is

based on a peculiarly Western belief that studying books and learning to do

field work bequeaths a right to go halfway ¡ound the world to live with,

obsewe, and write about another people. Moreover, this exploitation of a

people's hospitality and generosity does not carry with it any responsibility of

repayment in kind, or of privilege and privacy. At some time in their

professional lives, anthropologists live with Natives who are in struggle,

dispossessed and, in some cases, endangered. But in the interests of

26 MacKinnon, Catharine, 1989: XV1
27 Means land.
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knowledge or science or some other abstraction, the anthropologist has no

obligation to aid the people he or she studies, to withhold information which

threatens the people or is considered sac¡ed or privileged to them, or to be a

part of their struggles, whatever they may be. In other words, the

anthropologist is a taker and a user.2e

Do anthropologists have a duty to those they have studied? For example a duty to

spell out their practice, and to describe the consequences of the writing and research

which they are doing?3o A question posed by Eric Michaels, who then asked the

further question of his peers, 'can we justify placing a bell jar over a culture?'31

Anthropologists name us, they determine authenticity or otherwise, they are

empowered and mandated by colonialism. They argue amongst themselves as to who

has the right way of knowing us. In the ruwe of my ancestors the Berndts and

Norman Tindale all claimed to have the authentic picture, later othe¡s also lay the

same claim.32 Anthropologists categorise informants according to their perception of

authentic 'natives'.33 David Unaipon, a famous Nunga scholar and inventor was seen

as losing his authenticity when he become too educated, and christian. The Bemdts

commented on the writings of Unaipon as being removed from his own well of

Nunganess.3o As though becoming knowledgeable in another culture extinguished his

ä Trask, H,!993;L57.
2'Ibid, L993:L66.
30 Michaels, Enc, L994:I28.
3r Ibid:130.
32 Phillip Clarke and Phillip Jones were called as expert witnesses on the culture of the l¡wer Munay
and Coorong regions at the Royal Commission into Hindmarsh Island.
33 Bell, Diane, t998:126.s Unaipon records the story of the Seven Sisters and their travel to the lakes, Hemming in personal
communication thinks his source was Annie Rankine. Unaipon's stories were taken and recorded by
others. Mountford 1989:52, records an account of the Seven Sisters at the l-akes, the source here is
most likely Unaipon.

rt3



culture of birth. The same test could be applied to anthropologists, that is when they

have become so steeped in the culture of the 'other' do they also become so removed

that they are no longer authentic in their British, Australian or Americaness. Is it

assumed as it is for us that they have extinguished their 'authentic' identity entirely?

When we journey into the white world, into education or employment, we are deemed

assimilated, extinguished from our Nunganess, but when a white anthropologist

becomes absorbed in our life, laws, culture and stories, they are scientists, always

remaining white, never at risk of loosing it.

Anthropologists in their hunt and gather for the authentic native, construct identities

and favoured 'informants'. Dianne Bell is critical of the Berndts for their methods of

gathering 'data' but she also commits a similar offence. In her construction of a

Ngarrindjeri identity, Bell has set apart some of her informants as knowing more than

others; 'because they know things others did not.'35 Are we to assume that Bell

knows all there is to know? How does she know that they know more than others?

Or that others with knowledge may not have wanted to discuss the business of women

or other issues of culture and tradition with her, which is the way of our old people?

Milerum, Karloan, and Pinkie Mack were valued 'informants' because they

knew things others did not. This is why they were sought out. There are few

who would question the authenticity of these voices. 36

This construction of those who know conjures power for the creators and those they

have created.3T I am not debasing the knowledge of Karloan, Milerum, and Pinkie

3s Bell, Diane, 1998:455.
3u lbid:455.
37 lbid:468 commits the same offence as the Bemdts, Tindale, and others when she writes, 'The blood
lines running through Pinkie Mack, Koomi Wilson, the Kropinyeris and Kartinyeris are well attested in
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Mack for they are individuals I revere also, but I am disputing the place they have

been put in, that is rarefied, like the contemporary exotic, that no other is able to

attain. There were others like them. Perhaps their invisibility is the result of the

choice they made, and that is not to speak. Nungas frequently choose not to speak

and not to disclose the sacredness of our laws and culture.

I do not dispute the work of Bell which is the recording of women's business and law

in the region known as Ngarrindjeri; I simply assert that it is much more complex than

what Bell has us looking at.38 In the construction of a Ngarrindjeri culture

'informants' are gathered together to create a picture of what is Ngarrin-djeri and

throughout the texts of both Tindale and Berndt it is clear that there are different and

conflicting views, particularly between their informants Milerum and Karloan.

(Neither of them identify as Ngarrindjeri, but as Tanganekald - Tatiara, and yaraldi.)

So why do these anthropologists continue to construct the identity of this region as

Ngarrindjeri? The culture and laws of the different groups were not homogeneous;

there was difference. Pinkie Mack had knowledge for her region, the Lower Murray,

but her knowledge is translated to be representative broadly of Ngarrindjeri, covering

the I¡wer River Muray Lakes and Coorong, a region that is in fact full of diversity.

Anthropologists construct identities for üs, identities which obliterate ancient

knowledge held in the collective memories of Nungas. The identities they construct

become the master text of who we are, who is 'traditional', when 'tradition' ceases,

who is authentic and 'native' enough to enter into the 'native title' processes. They

the written record, but not the content of the stories. These are the authorities.' I do not dispute the
naming of these families but rather the way in which Bell chooses to name, as though she has the
power to name those who know.
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have the power of god, the power to create and the power to take life. They can

unmake and make our identity as 'traditional' native. They are also like the police.

They are empowered to police our culture, and laws. Then they become the

examiners, grading culture and laws in accordance with their own perceptions of

tradition.

Throughout the world Nungas are in constant conflict with trans-national corporations

proposing developments which would damage or destroy the land. Frequently

anthropologists and govemment experts attack us when we speak of the sacredness of

the land; we are accused of inventing the idea of sacredness.3n The anthropologist

Jocelyn Linnekin has claimed that Hawaiians have 'invented' 'what they claim is a

traditional value of love and caring for the land.' She refers to this value, called uloha

aìna or malama aina, as a 'slogan' used by Hawaiians to stop military bombing of

Kaho'olawe, rather than a real cultural value. Linnekin refers to the retum to

Hawaiiness as Hawaiian nationalism and portrays the joumey of Hawaiians as mere

invention:

rüith the dominant society's categoraation of native Hawaiians as an ethnic

group, and with the rise of Hawaiian nationalism, Keanae villagers have

become increasingly aware of the political import of their identity. ......the

nationalists espouse "aloha aina", and some of the people on the land lend

their knowledge of "authentic" tradition to the cause. The young men who

occupied Kahoolawe subsisted as much as possible on gathered foods, thus

living an image of Hawaiians as people who make thei¡ livelihood from the

38 The complexity of different views and how they have been accommodated into the written word is
illustrated in Bell, Diane, 1998:550.
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land and the sea. This image has not been true of most Hawaiians since the

latter half of the 19th century. Today's country dwellers are wage laborers

who grow and market taro to supplement their salaries. Yet Keanae villagers

see themselves as living a 'traditional' life, and according to the modern

meaning of Hawaiian tradition, they do. For both urban nationalists and the

n¡ral ioik, iradiiio¡i is otljectiíied and thus invented. As experts in

authenticity, anthropologists, too may be enlisted in the process of defining

tradition. But the hostility between the Hokulea's Hawaiian crew and the

haole sponsors demonst¡ates that anthropologists and nationalists usually

pußue different versions of the 'real' tradition.aO

However Trask argues that throughout the impact of colonialism Hawaiians have

maintained the tradition of caring for country:

What Linnekin has missed here - partly because she has an incomplete grasp

of 'traditional' values but also because she doesn't understand and thus

misapprehends Hawaiian cultural nationalism - is simply this: the Hawaiian

relationship to land has persisted into the present. What has changed is

ownership and use of the land (from collective use by Hawaiians for

subsistence to private use by haole and other non-Natives for profit).

Asserting the Hawaiian relationship in this changed context results in

politicization. Thus, Hawaiians assert a 'traditional' relationship to the land

not for political ends, as Linnekin argues, but because they continue to believe

3e Invention of tradition; is used in a broad, but not imprecise sense. It includes both 'traditions'
actually invented, constructed and formally instituted and those emerging in a less easily traceable
manner within a brief and dateable period.
a0 Linnekin, Jocleyn, L983:249,haole means foreigner.
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in the cultural value of caring for the land. That land use now contested

makes such a belief political.al

The recent dispute over the building of a bridge to Kumarangk,42 illustrated the power

of the state to intrude into the discussion and determination of our cultural and

spiritual identity. The dispute also illustrated the continuity of the Nungas to speak in

the voice of the ancestors on law and culture. The women of Kumarangk said:'we are

the carriers of secret sacred women's law business, and we still honour this after more

than 200 years of colonialism. The state said: 'you are lying'. The Royal

Commission into Hindmarsh Island decided secret sacred women's law business was

fabricated to stop the building of the bridge. Phillip Clarke the 'expert' on

Ngarrindjeri culture gave evidence before the state inquiry similar to the arguments of

Linnekin:

a You are saying that the concept of secret sacred women's business on

Hindmarsh Island was formulated-...in April L994 or thereabouts.

A Yes,I am saying that.

a But you are saying that that is something that has - occured by way of a

process of invention of tradition.

A Yes, that's a convenient way of describing it

41 Trask, H, L993:167, and 168-169 for a discussion on the term used by anthropologists 'invention of
tradition', it has been argued by anthropologists that indigenous peoples deep love of the land and our
reverence for the land as our mother is viewed as a response to colonialism and its destructive impact
upon the earth. And is merely a recent invention and not an ancient tradition or concept that we held.
o'Kumarangk is our name for the place the state has named Hindmarsh Island, named after an early
colonial Govemor. The state of South Australia gave approval for the building of a bridge from
mainland Goolwa to Hindmarsh Island. Ngarindjeri miminis (women) opposed the building of the
bridge, because it would interfere with women's law business. The state accused the women of
fabricating \¡r'omen's business; its connection to the site and to Ngarrindjeri women's identity. The
state created the Royal Commission to establish the 'truth', to find out if the women had fabricated
women's law-business.
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a

A

I am simply putting to you that the forces behind the formulation must have

been acquired over a period of time. It just doesn't happen in a vacuum

Nothing ever happens in a vacuum, but there are various influences out there

and people can selectively use those influences to push a particular political

line. I mean, that happens all the time.a3

The issue of invention of tradition was discussed at length during the inquiry,oo In

giving evidence Clarke spoke of invention of tradition as being a:

cultural process whereby events are reshaped, the perception of the past is

reshaped to make a new sense of the present. So it is -in cultural terms, it is a

manufacture.as

This picture was not shared, both Dr Fergie, and Hemming argued that where there

are more than 35 women claiming to believe in women's business, than it clearly

outweighs the idea of invention.a6

Clarke fails to understand that our past is always with us, and that we have retained

our cultural and spiritual beliefs, throughout the colonising processes.oT Clarke the

'expert' is engaged in his own creative process of constructing and inventing a

Ngarindjeri identity. The inquiry never heard the evidence from the women about

a3 Cross examination of Phillip Clarke, by Ms Pyke Hindmarsh Island Royal Commission Transcript
o3771.
tu See Transcript, pp 3704-37}5,and at pp 3709-3771 and at p 242,wherehe gives evidence of Steve
Hemming supporting his model of invention of tradition.' However Hemming concludes that the
elderly women knew enough about the rryomen's business to satisfy him that there was truth in the
claim of women's business.
as Hindmarsh Island Royal Commission Transcript, p243.
o6 lbid: 249-?5o,ano pplt+-lts.
"' See evidence of Clarke, in the Royal Commission into Hindmarsh Island, Transcript, p35550-3552,
and also Jones at p 4272, and his cynical reference to the new ageism and Goddess religions, as being
an influence over the Ngarrindjeri women.
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restricted womens' business, evidence that may have led them to a clearer

understanding of our culture and laws.as

45 The krinkri construction of Nunga identity and culture

Whatever they say about us and define us as beneath the cover of colonialism, we are

still 'matha wai'4e of the grandmothers' and grandfathers' ruwe. 'When the muldarbi

imposed its names, they did not know ours. We spoke different languages, a fact the

colonists ignored; for more than two hundred years the colonial state by way of force

has imposed its own idea of who we are. They were blind to our presence. At first

we did not exist,so and when we did exist we were other than our selves. The

coloniser called those who dressed in clothing and 'behaved properly', British

subjects; we were to become subjects, but without the same 'rights' as other British

subjects.sl Later,before a populace which called itself Australians they called us that

too. Colonial-schizophrenia ran amok in the construction of our identity. They also

called us 'Aborigines', 'the Aborigines' and 'our Aborigines' and they still do. It is a

struggle to hold a Nunga perspective against state intrusions which impose their

a8 The inquiry did however hear evidence in support of restricted womens' business, from Hemming
and Draper, see Royal Commission into Hindmarsh Island Transcript, pp4874-4876 and pp 4878-4879.
"' Means boss and used in its Nunga context matha wai means the one who is responsible for the ruwe,
not so much a pou¡er or lord of the manor idea, but a responsibility of a care-giver to the country and
kin. I also note that the spelling of matha wai may be spelt differently and that will be determined by
the speaker a is spoken.
to wä were v of tera nullius.
51 The rights ivenally to indigenous peoples. Trask 1.993:112 refers to the civil
rights talk in the US, as being a term that is without a realised meaning, Trask goes on to say at LL3-
11.4 'Full American citÞenship, ie full American "rights", thus accelerated the de-Hawaiianization
begun with the theft of our government, lands, and language in the 1890's.' Likewise for us, the
imposed status 'British' was meaningless, we u¡ere treated more like children or 'wards of the state',
while they took control of our land and most aspects of our life. See also Chestemran, J and Galligan,
8,L997:47-42.
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constructed identity on us.sz So we question: by what right does the Australian state

impose itself on us, like a rapist, presiding ovet our ancient timeless relationship to

ruwe, to name who we are?

And all the time they were telling us who \¡/e were, our old people were telling us we

-.r¿l-^--n,-:r:-l--,-l-l-^L-f,-----4^,-¡l--l-f---llllwsfc nor rnuse -E flrrsn suuJcL:rs. lncfclole ]ney scparateu us lrom our ol(I people anq

their ancient law-ways. And through torture and terror,s3 they colonised the peoples'

minds and many of them let go of or forgot who they were. But there are those who

remember and continue to remind us of our teachings and ancient law-ways.sa

Indigenous historian Haunani Trask speaks of the impact colonialism has on the

naming of indigenous peoples:

Because of colonisation, the question of who defines what is native, and even

who is defined as native has been taken away from native peoples by western-

trained scholars, govemment officials, and other technicians. This theft in

itself testifies to the pervasive power of colonialism and explains why self-

identity by natives of who and what they are elicits such strenuous and

sometimes vicious denials by the dominant culture.ss

I am of a sovereign people, and for the time before Cook we were known by our

ancient names, some which have struggled to survive today. The muldarbi with its

s2 See Pettman for a discussion on how the state controls who is included and excluded from
Aboriginality, Pettman, J, L992:20. C-olonialism imposed itself over the top of our authentic and
traditional identities, it processed other ways of naming us, in the violence of invasion and genocide.
For a discussion on these different categories see Pettman, J,L992:1.
53 Further discussion on how the state hãs inflicted torture on Nungas see Cunneen, Chris, t996:13.
5a My mother is my elder and constant reminder of who I am, eniuring I never deviate from the track,
others are Georgina Williams, Kevin Gilbert, Kevin Btzzacolt, to name a few and all of my elders now
passed on to anotherplace.
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power of force annihilated our right to name who is Nunga. My ancestors have

never consented to the theft of our ruwe or the genocidal practices against us by the

state and the states assumed right to name who we are. The British claim to

sovereignty over our ruwe and our selves is based on muldarbi desires; it is a process

that is killing of law. The law continues its life under the cover and impact of the

muldarbi - colonialism. Our ability to live a naked life singing up the laws of country

is caried in a struggle to be under the layers of oppression, the years of invasion,

colonisation, ethnocide and genocide. To be my whole self - physical and spiritual I

must be constantly working to decolonises6 my mind, peeling away the layers of

thought imposed by those who dominate the physical world.

In the recent Federal Court decision Edwina Shaw and Ors v Charles Wolf and Ors

(Iggq,s7 the court maintained the muldarbi right to name who we are. The court

required proof of bloodline and self-identification. In this decision the court reviewed

the Aboriginality of some of the elected members to the regional council for the

Aboriginal and Torres Strait Islander Commission (ATSIC). Merkel J held that two

of the eleven elected members were unable to prove their Aboriginality. Our identity

is contained through the calling up of genealogies. The state asserts and administers

their right to test and control the process of determining who it is we are.

It is also a process that can be found on a community level 'out there' in every day

encounters between Nungas and non-indigenous peoples. Nungas are constantly

required to demonstrate who we are and how we are it. We are asked questions about

ss Trask, H, K, 1993:54.
s6 For further analysis of the tenn and it application to Hawaiians see Trask H, t993:175,the muldarbi
prefers to use temts like, culture revival, or regeneration of culture in preference to using the temr
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why we look the way we do, what is our culture and language, and many other

questions all equally related to a particular constructed stereotype of who is a Nunga

in popular mainstream culture. Never are the questions tumed inward, and the

questioner asked to reflect on whether they are the particular stereotyped identity that

they identify as.

I call myself nunga miminiss of the Tanganekald, and Meintangk peoples.se Gunyas60

call me indigenous, Aborigine,6l and Aboriginal.u' Thry have also called me heathen,

native, British subject, Australian citizen, ethnic-minority, half-caste, black-white,

detribalised, euro-Aboriginal,63 which I do not answer to. And in the face of this I

affirm my naked self and spirit being.6a

decolonise, because these other terms have no political or legal context. They are terms that have no

lrlore meaning than to regenerate a native forest of its flora and fauna. See Margaret Davies, 1998:155.
s71DlA¡ 561 FCA (28 May 1998).
s8 Means \¡/omen.
5e This is an identity which I have grown up with. Clarke in lhe Royal Commission into Hindmarsh
Island Transcript p 3748 refers to an elder of the Coorong who like my old people did not identify as a
Ngarrindjeri. These views are in conflict with those who identify as Ngarrindjeri as they claim the
ruwe of my grandmother as Ngarindjeri country. My old people never identified as Ngarrindjeri, this
was an identity which was claimed by those who lived on Pt Mcl-eay now known by its old name
Raukkan.
óo Means non-indigenous.
61 Aborigine: a l-atin word meaning 'from the beginning', " 'Aborigines' are groups which, in relation
to the territory they inhabit, came 'first' - in other words they have a significantly longer history of
connection with the territory than any other group or people with claims over it. An aboriginal group
can be described as a group with a distinctive identity discordant with, but prior in time to, the
community and law of the state within which they live.' Crawford, James, 7987:7. Aborigine is a
word that carries negative stereotypes, for example being backward, primitive, exotic etc. Iægislative
definitions of Aborigine have evolved throughout Australian legal history. ln L934 the SAAborigines
AcÍ amended the earlierAborigines Act of 1911. The definition of an 'Aboriginal person' in section 5
included anyone 'descended from the original inhabitants of Australia'; the application of the Act was
to have a far greater reach. The current Commonwealth of Australia definition of Aborigine, includes
the following three criteria: one descent, two identification and three Aboriginal community acceptance
and acknowledgment. It was these three criteria that the court in Edwinq Shaw & Anor v Charles Wolf
& Ors [1998] 561 FCA (28 May 1998) apprcached the test for Aboriginality.
62 Aboriginal is defined by the Commonwealth in lhe Aboriginat and Torres Strait Islander Heritage
Protectian Act 1984, s3 (1) as meaning 'a member of the Aboriginal race of Australia' and including 'a
descendant of the indigenous inhabitants of the Torres Strait Islands'.
63 Euro-Aboriginal was a description used by Senator Lightfoot, during a debate on the Native Title
Amendment BilI t997,in the Australian Senate on 25th November 1997.e Bird, Greta, 1996:103, writes about the naming and defining of us; 'Kooris is a word from the
indigenous Australian languages used in South Eastern Australia meaning 'ourselves'. Because I am
writing in South East Australia, on many occasions I have used the word Koori. ... as a substitute for
'Aborigine'/'Aboriginal;'which have been imposed on the indigenous Australian peoples since white
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My identity grows from Kaldowinyeri, travelling through a history of song and

stories told.6s However asserting my Tanganekald and Meintangk identity in this time

of the muldarbi creates conflict with the muldarbi, as my ancient identity challenges

the muldarbi's unlawful possession of my country. My identity is also cause for

conflict with the 'Ngarrindjeri', who claim to speak for the ruwe of my grandmothers.

So who is who, and who is really real, and who says so?66 The records used as a basis

for supporting the Ngarrindjeri identity rely on information that originates from

persons who never identified as Ngarrindjeri. One recent example is provided by

Dianne Bell who spoke of Reuben rWalker as being a knowledgeable informant for the

ethnographer Norman Tindale during the 1930s, but Walker identified with his

mother's people who were Ramindjeri. Milerum, also an informant of Norman

Tindale, identifies his father's people as being Tanganekald and his mother's people

as Tatiara. Also Albert Karloan, the main informant of the Berndts, during their field-

work in the 1940s at Muray Bridge, identified as a Yaraldi. None of these

prominent identities spoke of themselves as being Ngarrindjeri. Normally out of

respect for the privacy of families I would not refer to family genealogies, I break this

protocol in this instance to make the point regarding the issues surrounding

Nganindjeri identity. In an attempt to foster the Ngarrindjeri identity Diane Bell

claims distinct peoples as being clan identities of the Ngarindjeri.6T The construction

of Ngarrindjeri identity is a post invasion creation, a colonial construction that has the

invasion, and which are generic words meaning the 'original inhabitants' of any area of planet Eafh.
As such, these words are evidence of a failure to name, and are linked to the politico-legal doctrine of
terra nullius. In theory, tena nullius was extinguished by the judgementinMabo (No 2), but in practice
terra nullius survives and continues to suppol the neo-colonial state.'* My grandmothers 'come' from a place called Tangglun, otherwise named by the coloniser Kingston
SE. The country is of the Tangane, or Tangani, or the Tanganekald, all have the same meaning.
Tangglun means the boundary or the end place of the Tangane language. This information was given
to Tindale, Norman, L934-7:47-42, by my great grandmother, Amy Gibson.
66 The place of my anceston has been described as being within the territory of the Nganindjeri, but we
called it differently by its creation names. Even Berndt refers to the South-East region as Milipi
country, Bemdt 1993 :1 18.
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potential to erode and finally obliterate the ancient names of the l-ower Munay,

Coorong and South-East region. The term Narrinyeri was the ancient name of the

people who lived close to Raukkan, also known of as Pt Mclæay. It has been argued

by many of the old people that the word 'Ngarrindjeri' meant all Aboriginal people.68

The word Narrinyeri was recorded by Norman Tindale as deriving from the word

I-^----:-.,^-: *^^-:-- L^r^--:-- 4^ 
-^- 'T'L^ -^-^ Àl^--:--,^-: r L^-.^ f^----' -----A\Jrrr4rrrr¡JvlL, llrç4rrlrrË, u9rurlËtltË ru lrrs/Ir. lIl9 rl(rrrrg rrarlurJçrr r ll4vç luurru wa,'s

used in a written reference by the missionary Meyer and was applied more generally

by the missionary George Taplin. Rev Taplin named the entire river, lakes and

Coorong Peoples who had come to reside at the Point Mclæay Mission as Narrinyeri.

Anthropologist Radcliffe-Brown in L930 also used the phrase "Narrinyeri group". In

employing their power to name us they identified the distinct peoples (having

different languages and cultures): the Yaraldi or the Jarildekald, Tanganalun or

Tanganekald, Portaulun, and Ngaraltu or Ngaralta and Ramindjeri as being

Ngarrindjeri.6e Ngarrindjeri is now popularly accepted to embrace and include all

groups from the River Murray region through to the lower South-East, leaving old

names disused and in danger of becoming extinguished. Earlier researchers Tindale

and Berndt distinguished between the Yaraldi and the Tangane; neither used

Ngarindjeri as a final construction for identity. Berndt employed Yaraldi to describe

the people of the l¡wer River Murray region, and Tindale used the term Tanganekald

to identify the Coorong People.To

67 BeU, Dianne, 1998:549,refers to the Ramindjeri of Encounter Bay, the Tangani (Tanganekald) of the
Coorong and Yaraldi of the l-akes and River Murray as being clans of the Ngarrindjeri.
68 See Phillip Clarke, in the Royal Commission into Hindmarsh Island fánscrift p 3748, where he
refers to a person (an elderly aunt of mine) 'who had very strong connections with the South-East and
Victorian region as well, but saw themselves as - this particular perrìon used to argue that
'Nganindjeri' meant all Aboriginal people, and she prefened to use a descent clan name which related
to part of the C-oo¡ong to define herself.' What Clarke calls clan name, are in fact language groups
more reflective of a distinct people and cultural group.
6e Tindale once said that 'Old names never die", Tindale 1974:757. For further discussion see Dianne
Bell,1998:420.
70 See Michaels, Eric, t994:l75,where he discusses the work of Sally Morgan of. My Place,and Bruce
Chatwin, author of Songlines, Michaels discusses the work of these two authors and argues that their
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Language is one of the signifiers or bases of identity. Tangane and Yaraldi were

distinct language groups. The Ngarrindjeri language appears to be a compilation of

the different groups, being Yaraldi, Tangane, and Ramindjeri, amongst others. The

impact of invasion and genocide drastically reduced the numbers of language

speakers of each nation, survivors were rounded up and detained by the muldarbi at

their 'feeding stations', our ancient identities began to crumble and submerge,

becoming what the missionaries who had become our 'carers' named us to be. The

genocide provided an impetus for the different language groups of the old people to

combine into a language the missionaries named Ngarrindjeri.

The different language groups and traditional identities of our ancestors had already

formed before the arrival of Ngurunderi.7l Our language was bifhed from the body

of Wururi, a female huntsman spider.

Wururi is said to have roamed about at night, scattering fires while people

slept - a dangerous practice - and she further exercised her bad temper by

"growling", that is, condemning others. .....When she died, there was much

happiness and the people gathered to feast and celebrate. The Ramindjeri ate

of her flesh fint and, as other groups arrived from the north and the east, they

too ate, each devouring different parts of the body and each then speaking a

distinct langtage.T2

impact has the potential to obliterate ancient identities. I argue that this is a similar process to the
construction of a Nganindjeri identity, through the popularising of ideas of the early missionaries
Taplin and Meyers. Our ancient names are covered over and without resistance to this process they
become buried and forgotten. Michaels writes, 'It is interesting that both books contribute so directly
to the discourses of modem 'þan-Aboriginality." A recent social construction characterised by denying
the local particularity of their languages and law.'
71 The ancestor who trav s hunting the cod fish.
t'cit"d in Bell 1998: 13 7937:717.
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The story of Wururi is interpreted by Bell as being evidence of the whole, the whole

being the nation of Ngarrindjeri.T3 However, I say the wholeness is what comes out

of Kaldowinyeri, from the creative processes which created the natural world and the

people that sang of it. The people are a small aspect of the whole being of Wururi.

Ngarindjeri is inflated by Bell to the point it becomes all embracing of Wururi. It is a

nqrr^r¡r rriarv nf fh- \I/"-'-: c+¡¡' lL^+ t)^ll L^^ ¿^l-^- ¿L-¿ ^--t- .-: r- --¡¡u¡¡v v' v rv v' vr r¡rv vv sr urr ùrvlJ rrrar Lrtyll rt(lÐ 1(ll1'9ll, ulr(i lltal asslsls lll ngf

construction of an overarching Ngarrindjeri entity. This overarching identity is a

concept which is better understood from a westem viewpoint and is one which has

been influenced by centuries of experience come of dominating and eating up smaller

groups to establish larger political identities. The larger group identity then subsumes

all others. Perhaps this is the reason these models and processes work; the unification

model eats up all else to become one, 'itself'. Identity is a consuming of the other.

The process of becoming the Nganindjeri nation is one of eating up the identity of the

Tanganekald, Yaraldi, Ramindjeri and others.

Bell re-interprets what was initiated by the missionaries Meyer and Taplin, and has

been applied since then by other 'experts' of our culture and law. It is now an identity

that many 'Ngarrindjeri' have also adopted, as a result of their mission experience of

Pt Mclæay.

The Ngarrindjeri lived in small family groups within which there were

conflicts but there was also an overarching structure. Should we consider the

Ngarrindjeri a loose confederacy? A nation? A constellation of closely

related languages? One manifestation of the underlying unity was the

institution of the tendi, a unified system of governance, which operated at clan

and interclan levels, with formal "leaders" known as Rupelli. Disputes could
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be resolved at the local family or clan level and at the level of the

Ngarrindjeri nation. The spider body as the origin of language is another way

of thinking about the relationship between different entities. But what is the

nature of this unity symbolically represented in the body of the spider?74

Bell's question: 'But what is the nature of this unity symbolically represented in the

body of the spider?', is a good question. It is he¡ answer and the direction in which it

takes us which is problematic. We are lead back to the place we have been for more

than 200 years, the container prison of the muldarbi. For those who identify as the

'Ngarrindjeri' people the idea of the Ngarrindjeri nation is attractive in the aftermath

of genocide. Through the reduction in population, there is an impetus for the

gathering of different peoples into one unified Ngarrindjeri identity.

The nation concept could be politically empowering of Nungas, in terms of

international law and politics. But what it means in the language of the coloniser

depends on how and to whom it is applied. When we speak of the Australian nation it

conjures the image of peoples that are organised into a single state that is recognised

by the UN. But when the term nation is applied to Nungas it is confined and

restricted in its meaning, it is seen as a federation of tribes. For example the

Ngarindjeri are viewed by the coloniser as a federation of tribes that they call a

nation, a nation that is contained and controlled by the state, and is unrecognised by

the UN. In that sense a nation identity is withogt political influence. It is only where

we are deemed equal to all other nations that the term is of any practical benefit in

empowering our identity.

73 Bell, Diane, 1998:136-744.
7a Ibid:137.
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What we as Nungas know as nation and what those who have colonised us know as

nation are different. Their understanding of our nation status is that it has no reality in

terms of intemational personality because their intemational relationship with us is

one of dominator and dominated. The name nation is attached to us by them in a

confined colonising sense, to serve as an indicator of our place as the first peoples, a

-l^^^ 
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past with no present and a future they are in the process of killing. They apply the

term nation to us in anthropological terms rathe¡ than in a sense which has any

political and intemational law meaning.

From an indigenous perspective 'nation' carries its own meanings. The word 'nation'

needs to be exploded and expanded to properly reflect and accommodate the

philosophy of raw law. Expanded to include the voices of the natural world, so that

the ruwe of the first nations has a voice. We are not merely on and in the land we are

of it, we speak as one voice of the Creation, the voice or song law, land and people is

one voice one song.

Before Ngurunderi come to the land there was much prior creative activity. The turtle

made the river long before the journey of Ngurunderi.Ts Unlike Bell who spent a brief

time analysing the history of myself and my ancestorsT6 I live of and walk my country

as I have always done. In that walk Ngurunderi does not come to me as some

dominating god, but rather speaks to me as one of the ancestors, one of my many

relatives. Ngurunderi is merely one of the spirit ancestors, he is not all encompassing,

providing the word on all things. Just as there is no aspect of the natural world that is

75 Bell, Diane, 1998:561,558
7ó Ibid:91.
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able to comment upon all matter conclusively, in the collectivity of all things we find

what it is to be alive in this creative process. As did Ngurunderi. And so it is also

that a Ngarrindjeri nation does not exist to the exclusion of all others, the Ramindjeri,

the Tanganekald, the Yaraldi, and the others. These are the first nations peoples to

sing up the country. Ngarrindjeri is what the muldarbi called us when they knew

nothing of our stories and our laws. Aust¡alia is home to hundreds of Nunga nations.

The written journals of the missionary Rev Taplin are used as evidence of

Ngarrindjeri culture law and traditions, but the missionaries were unable to

comprehend nakedness; they only knew, from their own experiences, to communicate

with the male creator whom they constructed as god. In constructing Ngurunderi as

the all-powerful creator it provided the missionaries with a road into the 'mind of the

naked being'. The missionary Taplin become engaged with learning the languages

that he called the Nganindjeri language, his purpose was to transcribe the bible into

the language of the naked. The 'Ngarrindjeri' were to come to see themselves in the

christian myth and their garden of Eden. Only here in their garden we were

demonised, and in need of clothing, and to become white just like them.

The impact of christianity is genocidal in its scale and impact on Nungas; the

translation of Ngurunderi as god, and the use of our law stories as a channel for

christian mythology was the beginning of an ongoing process of dismantling of our

culture and laws. During the mission times many of our stories were marginalised,

proscribed, many to be lost to living memory. Ngurunderi become the God of the

Ngarindjeri.
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Once the process of christianity had established itself Ngurunderi is replaced with the

myth of Jesus. The early reverence for Ngurunderi as a God identity was established

through the subversive use of our languages by the muldarbi, the place of god in the

life of Ngarrindjeri is the inherited legacy of christian missionary Taplin and others.

The word God was used to describe the creative powers of the ancestors and their role
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it a one - dimensional world order. A word which cancels the feminine and the

natural world and its animal life, it lends to dominance a one ordered male view; it led

to, for example the demonising of Prupi, and the forgetting of Thukapi the turtle, and

Kondoli the whale. The word God made invisible all other creative processes:

It begins with Ngurunderi's cave, which is situated under Signal point (at

Goolwa). From the cave he looked across to the island. Ngurunderi felt it was

his responsibility to look after the sky, the bird life, the waters, because he

made the environment and the island. He was the god77 of the Ngarrindjeri.Ts

We had no gods. Ngurunderi was an ancestor no greater than any other living thing in

the natural world. We had no hierarchical orde¡ of life that sustained ideas of gods.

People and animals like Ngurunderi, Prupi, Tjilbruki, Knowi Thukapi, were the

messengers from Kaldowinyeri, they carried the knowledge of law and culture and

how to live in the natural world as one. They were teachers, carriers of law, and

through their creative actions the stories were sung and the law 'come' to be.7e We

77 Rev Taplin promoted the idea of Ngurrunderi as God, see Taplin 25 June 1859 and 22nd November
1859.
tt Cited in Bell, Diane, 1998:578, as told by Veronica Brodie.t'And is not as Bell 1998:138, notes Nguirunderi in a godlike manner came and 'laid down the law'.
This idea conjures for me thoughts of an imposing law, as I have said law is a creative prccess coming
to us in song unlike the christian practice and text of law imposed upon us f¡om somewhere above and
separate from our songs and ruwe. See also Hemming, Jones, and Clarke, 1989:4,curators working for
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held no hierarchy in the way the west creatqd.its God to look down and over his

people, we were one equal to all other things in creation, Moana Jackson speaks of the

same idea that the Maoris hold;

lile did not walk with the whenua to seek some christian dominion

over it. Rather, in the poet's words, we came to the land 'barefoot, as

befits a trembling lover', and found ourplace in the interwoven pattem

of life on this planet.so

The Ngarrindjeri tendi was recorded by Taplin to be prominent in the sorting out of

the political, and legal business of the Ngarrindjeri, and is currently referred to as

being a 'paramount law body'.81 Missionaries, historians, and anthropologists have

refened to the tendi when attempting to draw parallels with western forms of law and

government. This process of cross translation establishes the tendi as being

hierarchical in form, a concept that is alien and a contradiction to our relationship

with all things. The tendi was the law but no more than other aspects of culture and

tradition, for example the business of the women, children and most importantly the

business and the voices of the natural world, and the songs. To view the tendi as

hierarchical, in charge of all matter, is a subversion of its underlying nature and

character. Doing this is to make the tendi, in the words of Moana Jackson, something

that is living in and over the land and not of it.82

the South Australian Museum have assisted in entrenching Ngurrunderi as 'the' creation story the ,text'
on all of our things, from; identity, language, culture, and laws. The curators of the Ñgurrunderi
display noted, "the over-arching importance of Ngurrunderi as law-giver and as the main shaper of thedi ch Ngarindjeri people still live today'.
80

EI
rence by Sarah Milera of the tendi as being the paramount body of law and

social order.
s2Jackson, Moana, t994:7 L.
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Taplin and others have also said that the rupuli are the lawmen of the tendi.83 I don't

dispute that was one of the roles of the rupuli, I would add however that the business

of law is more complex than just the tendi as being under the sole influence of the

rupuli. This is a model that falls more into the terrain of western political legal

systems; it is a model that was put fonvard by the missionaries, a model which is now

alsn srrnnnrfcrl hr¡ rrrqrrrr nf the (Ncorin¡lio-it TL- t,,-:---- ^f t^,., :^ 
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It involves all of the people as a collective; we all carried obligations to the law. The

maintenance of law included roles for women who were responsible for ensuring that

the business of the law was done 'properly'. The natural world also speaks and had

its voice in the business of law and order. As I have said earlier in this thesis the law

emanates from all things. These distinctions are important, because the construction

of who \¡/e are is constantly subverted, constructed, contained and imposed upon us,

ultimately leaving us dispossessed of territory in which we are able to assert the

wholeness of self, the wholeness of life in all things.sa

I have often wondered about the extent of the role Reverend Taplin played in the

construction of the tendi. Albert Karloan and Mark Wilson were two important

informants for Ronald Berndt as well as for Norman Tindale; they both disputed

Taplin's construction of the rupuli as being a head chief, of the tendi. Tindale

recorded them as saying the rupuli was a pers¡on who could go into a trance and while

in that state visit distant places.ss The question of the tendi and its construction as a

form of law and govemment versus a spirituat and Nunga identity becomes more

83 Also claimed by Sarah Milera to Bell, Diane, 1998:396.* You can understand this point more clearly when you recall if you have ever heard them, the
despairing voices of Nungas, 'there is nothing left that we are able to do" 'ît doesn't matter what we
lgy, how many times we say it they don't understand" '.
o' Tindale, Norman, 1934 -7, December I93S :27 I.
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compelling following a reading of Reuben'Walker's86 Journal where he speaks of the

rupuli as having an important spiritual role, and that there were no chiefs, only men

stronger than the rest.87 Further on in his journal he spoke of how he "called upon

(reupillee) for luck in hunting, I would always go through the native custom to ask

reupillee to give me luck.'88 Perhaps the spiritual role of the rupuli threatened the role

of the missionary, whose construction of a 'head' of govemment could be used to the

advantage of the colonising and christianising mission, perhaps it assisted them in the

subversion of our spiritual, cultural and lawful ways, ways which were

incomprehensible to them.

Reuben Walker made the comment that during times of conflict and the need to make

peace that the real peacemakers were the older women,

Old woman had more voice than anything in the camp. They were the ones

who had voice ...they would talk men down. In the end they did as old

women wished.se

Walker gives an entirely different view to that recorded by Taplin. The ancestors held

a balance in their life ways; the idea of a goveming body of men is alien to our

ancient law ways. The construction of a patriarchal order is more in keeping with the

ways of being that Taplin had known and lived under. As he was the writer of the

text it is a reflection of his own understandings and his own knowledge and

experience of patriarchal governments which he imposed upon 'his' 'Ngarrindjeri' of

86 Reuben Walker was the child of a Ramindjeri mother. He was reared by the l-ewarinjami who were
related by marriage to the Ramindjeri; he speaks of the Iæwarinjami as dying out in the 18ó0s.
Walker, R 1934:186. He was schooled for a short time at Pt Mcl-eay mission before leaving to live at
Finnis River, a campingplace known asDøng with the Ruemerungupus of Hindmarsh Island. He lived
with his grandparents, Walker, R, 1934:191.
tt Ibid:151.
88Ibid:202.
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Raukkan, at his mission station he called Pt Mctæay, than it is a record of who we

were/are. Many of Taplin's ideas took form amongst his Ngarrindjeri, in the

attempted conversion of souls to christianity, patriarchy, and whiteness.

Bell incorporates the ideas of Taplin in her recent text, so that they become in the

coniemporary eoniext legitimised and further entrenched as 'our reality'. Beli's

'reality' as it becomes further popularised empowers itself in the process of rendering

our ideas of self invisible, as the experts take control of the playing field in the

constructing of our identity. In the following quote taken from Bell she continues to

\ryeave from where Taplin left off, a construction of tendi that fits within the identity

of popular patriarchal structures :

This process might be seen as an adaption of the practices of the tendi, where

there were notions of representative governance through the person of the

Rupelli who could speak on behalf of his clan. Ngarrindjeri are certainly arch

bureaucrats. They attend meetings, worry over who will chair it, who gets

sitting fees, the voting procedures, the agenda, what is a binding decision and

so on 90

rWhat Bell has failed to paint into this picture in her attempt to popularise the idea of a

functional and perhaps traditional tendi is the reality of colonialism. Through my

eyes I see and know a group of people who identify as 'Ngarrindjeri', claiming to be

representative of a 'Ngarrindjeri nation'. There is no over arching political structure

of this nature which comes from Kaldowinyeri. It has become a structure which is

birthed by the colonising processes and it has taken form and now imposes itself upon

8e Walker, R, t934:75t-L52.
no Bell, Diane, 1998:405.
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us. And it is imposed upon us by those who themselves were once the colonised.

The processes of colonialism in the end become self colonising. What is now referred

to as the tendi does not reflect the past and honour all the bosses for ruwe. Instead it

supports a group of Ngarrindjeri working within and responding to colonialist

agendas, for example responding to native title applications and entering native title

agreements. It is a player in the muldarbi game of power.

The mission experience provided a framework and a home for the new Ngarrindjeri

identity. Raukkan was the place where the new mission home emerged in response to

the impact of colonialism; and the massive decline in population of the different

nations.el The emerging one Ngarrindjeri nation was to take form from the belly of

genocide.

Before the muldarbi the law had settled down the country. The muldarbi in its

coming imposed its colonial boundaries, and rules which violated our laws. The old

ways become layered under the rules of the muldarbi. The creation of native title is

one recent example of the muldarbi's attempt to erode and subvert our identity.

Native title has opened Pandora's box, to a flood of non-native title applications and

non-native title claims.e2 Many of the native title claims compete for the same ruwe;

the muldarbi has created a new way of annihilating our identity, through creating a

process that will guarantee conflict amongst Nungas as they no\4¡ compete with one

el Yaraldi nation, Tanganekald nation, Ramindjeri nation to cite a few.
" Tlte Native Title Act 1993 (Cth) created a native title claims process, based on the common law rules
established in the high court decision Mabo (No 2). The rules in this decision do not allow me to be
who I am a lover of my grandmother's ruwe and custodian for the future generations, nor does it allow
me to walk naked in the song law of the ruwe. If I am able to prove that I am sufficiently native, that
is, still holding the same law that my grandmother held in 1788, and the ruwe of the law has not been
extinguished by other property interests over the land, then I may hold a form of native title. A title
that is determined by the Native Title Act 1993 (C.h) and now the new state legislation following the
Native Title Act 1998 (Cth).
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another for the same 'rights' to ruwe.e3 I deal with these issues further in chapter 5

and 6

Even where there is no competing native title claims, traditional owners have

questioned the legitimacy of the native title process. The chairman of the Torres

Sfroif Tclon¡l ñan.'li-^+i-- fr^"-^:l 
^^t^^^ 
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land back to the islanders, on Saibai, as a 'farce' and a 'whitewash'. He said; ,keVe

never lost our land so how can the Government have the audacity to say to us: .here's

you're land back'. I mean, as far as we're concemed weVe never lost it so therefore

we know native title exists irespective of any pieces of paper that have been handed

back to us by the State Government."e4

4.6 Am I the enemy?

They called my grandmothers and grandfathers of the Milmendjeri the enemy.

Without trial or proclamation of martial law the accused members of the Milmendjeri

clan were hanged for the murder of the survivors from the shipwrecke d Maria, along

the CooronginlS42. From both the crown executive's and judicial officers' points of

e3 The recent regist¡ation of native title of the rüongatha native title claim, illustrates the conflict
between competing native title claimant groups, and isreported by ABC Media Report on March 4t
1999. The Ngaanyatjarra Council, which represents 1L communities in the Goldiields and Central
Desert, said the decision of the Native Title Tribunal to register a claim over 22O,OO0 square kilometers
in the north-eastem Goldfields was deplorable. The registered claim of the Wongatha is the first in
Western Australia to pass the new, tougher registration test, of the Native Title Amendment Act 1998.
The claimants as a result of their registered claim have the 'right' to negotiate over land use. However
the competing claimants represented by the chairman of the Ngaanyatjarra Council Robin Smythe said
none of the people involved in the Wongatha claim live on tt" ianã in question. He also said the
traditional owneñ who live there and three other groups with native title claims over the area have not
been consulted. One of those claimants and chairman of the Warbufon Community, Livingstone
West, says they will be applying to the Federal Court to have the decision overtumed.
'* Reported by ABC news link,'Torres Strait Native Title a Whitewash', Tuesday Oû eprit tlll.
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view there was an expressed confusion as to the naming of the Milmendjeri. Were

we British subjects or a people at war with the invading empire? The Advocate-

General offered the following justification for the hangings:

Circumstances may occur in which for the safety of the colonist, and for the

prevention of plunder and bloodshed, it may be necessary to view such tribes,

however insignificant their numbers, or howeveÌ savage and barbarous their

manners, as a separate state or nation, not acknowledging, but acting

independently of, and in opposition to British interests and authority.es

The official explanation of the Advocate-General parallels my own thinking, that is,

we are a 'a separate state or nation', although there is a difference in the way we

arrive at this point. The Advocate - General constructed the law to justify the

genocidal approach officers of the cro\ryn had taken towards the ancestors.e6

Govemor Gawler further legitimised the hangings of the members of the Milmendjeri

clan to the Executive Council:

The doctrine that they are to be held and dealt with as British subjects, and,

under no circumstances, to be tried or punished, except according to the

ordinary forms of our law cannot be received without modification. It may be

true, in its full extent, as regards those tribes with whom we have constant and

es Minutes of Council, 15th September, 1840; Register, 19th September, L840; SA.A. 193, cited in
Iændrum 7977:30.
s Gote-or Gawler, Governor of South Australia requested an opinion from Cooper J of the Supreme
Court , 'on the amenability of the Aborigines to European law if they were captured.' The judge replied
that he felt it 'impossible to try according to the forms of English law people of a wild and savage tribe
whose country, although within the limits of the Province of South Australia, has never been occupied
by Settlers, who have never submitted themselves to our dominion, and between whom and the
Colonists, there has been no social intercourse.'cited in Castles, Alex 1982:524-5?5, taken from
Lendrum, Aborigines and the l-aw at First Settlement, unpublished Honours Dissefation, University of
Adelaide I-aw School. It is clear from the Coorong hangings that the colonial officials were unsure of
the status and naming that should apply to Nungas. Batman's treaty is another example of early settler
thinking, as to the status of Nungas. When Batman attempted to negotiate a treaty with the Koories in
Victoria, the crown issued warnings to all othe¡ settlers of the penalties they would impose, to
discourage further negotiations with the First Nation's Peoples.
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peaceable intercourse - for whose subsistence we provide - who acquiesce in,

and acknowledge a friendly relation with us - and who are making advance

towards civilisation. To our intercourse with these, the ordinary forms of our

Constitution and laws may be beneficially and effectually applied. The

extension to them of the full rights of British subjects may be practicable, and

attended with no evii result. tsut it would bE assuming too much io hold that

the same maxims and principles must be applied without modification to

distant tribes inhabiting a territory beyond the limits of our settlements with

whom we have never communicated under friendly circumstances, whose

language is equally unknown to us as ours is to them, and who betray in all

their intercourse with Europeans, the most savage and brutal hostility - who

have never acknowledged subjection to any power, and who, indeed, seem

incapable of being subjected to authority or deterred from atrocious crimes,

except by military force. Nor can it be doubted that circumstances may occur,

in which, for the safety of the colonists, and for the prevention of plunder and

bloodshed, it may be necessary to view such tribes, however savage and

barbarous their manners, as a separate state or nation, not acknowledging, but

acting independently of, and in opposition to, British interests and authority.eT

Nungas, who fell outside controlled and 'proper' behaviour, were viewed as being

outside the law, the enemy on the outside, the 'myall blackfellow'. We were

sovereign peoples, and we practiced our sovereignty differently from European nation

- states. Our obligations were not to some hierarchical god, represented by a

monarch. Our obligations were to our law, and the responsibility for the maintenance

of law in the singing up of country.
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Against evidence of a violent invasion and genocide Australia was 'known' as a

peaceful settlement, and at settlement the 'Aborigines' become British subjects. From

Kaldowinyeri, who we are was/is/will be set in the landscape - the law, and is

affirmed in the language, ceremonies, and songs. 'Becoming' British was one of the

first of the many lies they layered upon our black and naked bodies.

If we were to forgo the absurdity of the lie that we had become British subjects for a

moment and consider the treatment the ancestors received while deemed British,

many questions arise. Why were the common law rights of indigenous peoples the

right to land ownership, and the fundamental human right to life not protected? What

responsibility should the crown carry for crimes of genocide committed against its

own subjects, for theft of land, rape and the interference with culture and law? Under

what authority did the Advocate-General act when he authorised the hanging of

members of the Milmendjeri? And why when the crown later disassociated itself

from the action taken by the Advocate General was he not charged for murder? These

are just a few of the questions, not yet answered.

4.7 Coloured skin

Nakedness, blackness and ou¡ indigenous being become invisible.es Imposed colonial

views of Aboriginality have worked towards death, invisibility and our final

e7 The South Austrqlian Regßter,1.9 September 1840, cited in Reynolds, H,t996:121.
e8 One can also be as black as black encased in the skin colour white, or white as white encased in the
skin colour black. Colour is not just the perceived physical reality it encompasses other dimensions,
for example culture, law, obligation, land, relationships to kin. So that black as black in a white skin
can be a matter of the colour of one's heaf or one's love for the land or their kin, and the source of that
feeling is what comes with the spirit and one's connection to Kaldowinyeri our black history.
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absorption into their clothed whiteness of being. The muldarbi in its attempts to

extinguish Nungas created categories of colour. We were named and managed by the

Aborigines Actsee as racial categories of 'mixed race' and 'full blood'.lm This

legislation administered our separation from ou¡ old people and families, and the

language of our songs and law. Nunganess become known to the muldarbi according

¡^ Ã^*-^^^ ^f Ll^^l (^--^4^t ^--^L ^- 4--tl l-l^^l L-tf ---r-l(, \rvëreuù ur ur\r\ru, 9uur(r , ùul-ll aù lult uluuu, rtatl-çastË, quartel çaslg or quaoroon,

one eighth or octoroon.lOl They later changed the rules when categories of race

become unfashionable and considered racist. But the divisions remain and are

renewed. In the construction of who we are in addition to colour they have now

included concepts of culture; traditional and non-traditional, or tribal and de-

tribalised.l02

The following resolution was passed in Canberra in 1937 by delegates attending their

first national meeting of State and Commonwealth Aboriginal administrators, (what

were previously known as Aboriginal Protectors):

ee I discuss these Acts fufher in chapter 5.
tm These categories are found in thá Aborigines Act,Abo riginals Protection and Restriction of the SaIe
of opium Act 1897 (Qld) sections 3. 4. 9,31; Aborigines Act lgLs (wA), sections 2,3,12,60;
Northern Territory Aboriginals Act 1910, (SA) sections 23,16, 9;Aborigines Act 1911(SA), sections
3,4,17,38. See Pettman, J,7992:7 for a fufher discussion.
101 'ITe colonisers in controlling the naming of us, continue to change their definitions to suit their own
political agendas. the Aborigines Act of 1934-39, broadened the definition to include 'all penons
descended from the original inhabitants of Australia, whether of full-blood or less than full-blood'.
Under the previous Act, an 'Aborigine' was defined 'as any aboriginal native of Australia, any half-
caste who lives with an Aboriginal native as wife or husband, or who habitually consorts with
aboriginal natives. Or any half-caste child whose age does not apparently exceed 18 years'. Ward
Churchill 1995:31 writes about the use of a eugenics code by the United States govemment in the
General Allotment Act, used to define who was and wasn,t Indian.
tot Ni"lt"n, J, 1998:105, for changing tests on 'Aboriginality', tests which have moved away from
being based solely on 'bloodline', to proving bloodline, self-identification, and recognition by the
Nunga community. The Department of Employment and Education policies on Abstudy grants
separated traditional from non-traditional communities, I refer to this further in chapter 5, 'Genocide
now'.
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the destiny of the natives of Aboriginal, origin, but not of the full blood, lies

in their ultimate absorption by the people of the Commonwealth, and it

therefore recommends that all efforts be directed to this end.103

When our people didn't die at their mission concentration camps, the muldarbi

developed new ways of discolouring us. By the 1930's it was clear that Nungas had

survived the attempted genocide, and our survival, became the impetus for their

further push for absorption into white Australia. The following Parliamentary debate

on the amendments to theAborigines Acú illustrates their genocidal intentions:

It is considered by those having knowledge of the subject that many of these

people of mixed aboriginal blood should be gradually assimilated into the

white population. Clause L4 is, therefore, framed so that every oppofunity

may be taken to provide that, where an aborigine is of the standard of

intelligence as to justify such a course, he should be placed outside the scope

of the Aborigines Act and encouraged to take his place as an ordinary member

of the community.lo4

The muldarbi, white racism, imposes its created idea of who is 'real'. A 'real'

aborigine is 'full blooded' and 'traditional'. But tradition and who is real, cannot be

explained in the vacuum of colonialism, as though who I am is unaffected by more

than two centuries of the muldarbi's presence. Who I am still carries the seed from

Kaldowinyeri.los

t03 Cited in Beresford, Q, and Omaju, P, 1998:30.
1ø Cited in Foster, R, 1997:38, Soúth Australian Parliamentary Debates, 8 August 7939 p467.
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4.8 The processes of making invisible

The impact of past protectionist and assimilationist 106 policies lives today in Nunga

communities and is evidenced by high imprisonment rates, deaths in custody, mental

illness, domestic violence, substance abuse, chronic health conditions, poverty - just

about every social and economic indicator has placed Nungas at the bottom of the

muldarbi's hierarchy. Not only does the state fail to take any step towards healing

genocide of the past, it continues to apply new genocidal policies. Early frontier

violence, massacres,l07 germ warfare,108 and the policies of protection and

assimilation, were policies intended to kill and remove us from the land or to absorb

any survivors into whiteness, making us in our blackness no longer visible. Almost

invisible, we are now just 2Vo o1. the Australian population.

The muldarbi works at making all which is Nunga invisible. Irigaray writing about

the attempt to assimilate women said, 'I search for myself, as if I had been

assimilated into maleness. I ought to reconstitute myself on the basis of a

dissimilatiotr,"on Nungas have been doing this fo¡ more than 21L years since 1788,

retaining the difference by re-finding our Nunga identity reflected to us in the spirit of

the land. It is this spirit which has enabled us to survive all the muldarbi's challenges

of who we are and their attempts to make us vanish.llo

ros For further discussion see Pettman, Jan,!992:24.
ttr Nungas were not included in census counts until 1967. The expectation was Nungas would become
assimilated. I deal with these policies further in chapter 5.
107 There is substantial Nungá oral history that provides accounts of frontier violence and massacres.
Massacres occurred at Uluru as late as the 1920's. In my own country in the SE of South Australia,
elders spoke of the practice of pastoralists of deliberately poisoning waterholes.
t06 For further discussion see Butlin, N, 1983:11-41,63-70.
1@ Irigaray, L,7993:9.
110 11lr vanishing of us was reasoned and legitimised in the decision Attorney-General of New South
Wales v Brown (1847) 7 Legge's Reports 313 , we were vanished into the law of terra nullius, we were
nothing before the law neither slaves or persons. See Kerruish, V, and Purdy, J ,7998:1,52.
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Can we be defined or constructed externally by the other? Can our murderers and

rapists define who we are? They have done so and continue to do so, but what

meaning do we give it? Can they define our existence away? No more than they can

the table, or all that is real before their eyes, without physical annihilation, but then

still the spirit remains. The spirit of the ancestors walks the land, the spirits of those

murdered, raped, poisoned and starved walk this land as we have always done.

Aboriginal exclusion originally based upon terra nullius, violence, restricted

citizenship and institutionalisation, were strategies to build the nation and state

as white.111

In the physical realm the state was successful in building a white Australian nation,

one based on our exclusion, as we were confined by force to government and christian

mission stations.

They were also systematically excluded from the emerging nation: physically,

through their confinement to reserves and settlements; legally, through their

subjection to a separate and inferior legal status; and culturally and

psychologically, through an extraordinary forgetfulness, a voluntary amnesia

which rendered them invisible within the nation. On occasions they did

appear they were contained within representations of the exotic and/ or the

primitive.1l2

The making of invisible is a universal phenomena experienced by most indigenous

and other colonised peoples. A process Columbus began over 500 years ago with the

111 Pettman, J,t992:5.tttlbid:7. Orthewellbehaved. Inthepopularfiction,ofJohns,WE,Tg4g,hehasBigglesshoot
several blacks. The Warner Bros cartoon of bugs bunny released during the 1950s is constantly seen
lampooning 'natute boy'. And in the Ralf Harris verse, 'Tie Me Kangaroo Down'; 'let me Abos go
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invasion of the Americas. Durham writes: 'the negation of 'Indians' informs every

facet of American culture. The energy and vitality for which the New World is

famous comes from vampirical activities'.113

4.9 And who are you?

In the narning of you, non-indigenousll4 is the naming of our indigenous. The

appropriation of our \ryays, and our laws, our culture, is the latest in the genocidal

behaviour of the muldarbi.lls The appropriation of our cultural identity is cultural

genocide. I cover the topic of cultural genocide further in chapter 5. Cultural

appropriation is occurring globally in many forms; seemingly innocent examples are

in he display of law and cultural designs for commercial purposes and tourism. More

sinister forms of appropriation are in the stealing of cultural knowledge of the

medicinal properties of plants and the taking of hair and blood samples from

indigenous peoples. Mead discusses what Nungas have named the Vampire Project,

or what it is more properly and commonly known as the Human Genome Diversity

Project, where the project promotes the collection of blood samples from a number of

indigenous peoples for study. In one example after the collection of blood and hair

samples from the Hagahai people of Papua New Guinea of the Madang Province, the

loose, Bruce'. This verse was withdrawn after a Nyungar threatened to assault Harris on stage during a
oerformance in t967 .
h3 Durham, Jimmie, 1990:10.
114 The non-indigenous in most contexts is the coloniser, and the new wave of people who migrate to
our country sustain the colonising process.
lls Michaels, Enc, 7994:40.
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project took out a US patent on the components of the genes' qualities of one of the

Hagahai people.116

Through this appropriation, our culture, even our genetic identity becomes a

commodity. V/e become consumed and in their consumption they begin to feel that

they have also become us; sometimes they feel they are more us than we are

ourselves.ll1 People who want to be like us render our lives unreal. But it's like:

what for, haven't you been listening? For those who want to be like us it's no picnic,

to live every day as the dominated of a white supremacist society, and experience all

that comes of that being that. The experience of living within a process of genocide,

ill health, poverty, unemployment, and cultural erosion. while you are busy

appropriating our lives, the natural world is disappearing before us. As we keep

reminding you, we are, (yourself included if that is your choice), the natural world. I

am my ngaitji, I am the ruwe, I am the law. I am part of the whole of life, not the

dominator of it.

It is a kind of sickness which makes cultural appropriators want to be us, like they

want to eat us, ignoring their own history and their own roles as colonisers. We are

now left with the legacy of having to decide whether or not to educate the non-

indigenous about this madness, a history where they have controlled the

manufacturing of thei¡ own 'knowledge' and sanitised history. In their attempt to

tt! For fufher discussion see Mead, Aroah, 1996:46-49.
1r7 Behrendt, I:rissa, 1998:263, writes about the cultural appropriation of a white women who
becomes more like us than we are ourselves.
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avoid the sickness and to become legitimate they want to be us, to consume us.tt8

Jimmie Durham argues that;

The settlers must consume us. The¡e is no one to challenge their ownership of

us except ourselves, which of course cannot be allowed.lle

'l-l¡a ¡-++l^- f^^l- 3L^] 1L^-- 
----¿ 

m- --- ¡ ri¡¡ú ìiüll¡ef iccrs inai iney must consurrle us. r[ey rccl thai they have an

historic right to us, and often they are us.120

We have a relationship to the natural world and to the wholeness of creation. How

did you, the non-indigenous become separate from the whole? When did you, the

non-indigenous,loose indigenousness? lVas it in your garden of Eden, when you ate

of the tree of knowledge, taking the forbidden fruit? Did you become aware of self,

the individual and separated, parted from the natural world? Is it that you look to

consume us as a way of unknowing your own nakedness? Are you the muldarbi, an

imposing muldarbi, eating all in your path to become?

Iæt's look at some of the ways in which the non-indigenous try to get back into their

'garden of Eden'. Churchill writes about a phenomena in the US of white men

playing at being wild men, taking as one of their models 'Indians'; he quotes from

Robert Bly, a leader of a US men's group. Similar groups have also formed in

Australia:

We must get out of ourselves, ..'We must break out of the cage of artificial

"self" in which we have been entrapped as "men" by today's society. we

118 Blaut 1993, in his conclusions concu¡s the West is suffering from a sickness so deep it is beyond
their own field of vision.
lre Durham, Jimmie, 1990:11.
tæ Ibid 15.
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must get in touch with our true selves, recapturing the Wild man, the animal,

the primitive warrior being which exists in the core of every man. we must

rediscover the meaning of maleness, the art of being male, the way of the

warrior priest, in doing so, we free ourselves from the alienating tyranny of

being what it is we're told we are, or what it is we should be. ...I-et the wild

Man loose, I say! Free our warrior spirit!121

ward Churchill discusses the problem for "us" in them becoming the wild man:

Native Americans and our ceremonial life constitute living, ongoing entities.

'We are therefore far more accessible in terms of both time and space than the

Druids or the old Norse Odinists. ...Native American societies can and do

. suffer the socioculturally debilitating effects of spiritual trivialization and

appropriation at the hands of the massively larger Euro-immigrant population

which has come to dominate literally every other aspect of our existence. As

Margo Thunderbird, an activist of the Shinnecock Nation, has put it: "They

came for our land, for what grew or could be grown on it, for the resources in

it, and for our clean air and pure water. They stole these things from us, and in

the taking they also stole our free ways and the best of our leaders, killed in

battle or assassinated. And now, after all that, they've come for the very last

of our possessions; now they want our pride, our history, our spiritual

traditions. They want to rewrite and ¡emake these things, to claim them for

themselves.l22

121 Churchill, Wañ. 7994:2t4-21.5
t22 rbid,2rs-21,6.
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I have over the years of my own activism been asked this question most frequently

following discussions about what is happening in the Nunga world. They ask me,

''What can I do to help?' Through my own internal decolonising processes I come to

answer, 'To help yourself, in your own relationship to your naked and true self. To

re-find your own myths and sites of creation wherever that may be in truth, your place
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non-indigenous coloniser that you have becorne.' I thought for a long time about

answering in this way; the internal dialogue ran like this: 'shouldn't I be giving them

a road map on how to get there, so they don't trip out on individuality, and spend a

life time navel gazing, while Nungas live and die in the belly of genocide?'

'Shouldn't I be demanding that they help us?' Or, ' isn't it dangerous to leave them at

it alone, in coming to understand who they are, shouldn't they have some form of

community guidance, what if they continue to procrastinate and do nothing? Does

this position leave an opening for white people to continue to do nothing about the

trauma of the Nunga world that they live alongside of?' These are questions for white

people to answer, for them to consider why we divide the world into indigenous and

non-indigenous, and why it is the indigenous world is dying to feed the non-

indigenous world.123

Until they stop this feeding fretuy,like Gurukmun the Frog, the non-indigenous will

come to us as they have always done treating us as the victim in need of their help.

But they cannot help us as they come to us in their trauma satisfied only in the

tæ We have the same struggle that is indigenous and non-indigenous, the only difference is that the less
comfortable the indigenous normally are catapulted to action more quickly, as it is our lands we see
damaged before our eyes and our relatives dying at a rate where funerals are a regular normal ongoing
weekly event in the life of Nungas. Meanwhile the indigenous sit in a zone of artificial comfort mostly
away from the presence of the natural world and the trauma of genocide, but, in the bigger picture you
like us have been constructed by the muldarbi. See Kerruish, V, and Purdy, J,7998:164.
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consuming and the feeding of themselves. So they must fix this one first, so the

water can be shared with all the world's indigenous peoples.

The problem is finding a \ryay to communicate ideas to white people, who have since

the time of Columbus not been listening to the screams of genocide. And where they

are listening they often don't know what to do. I spent some time in Geneva,

Switzerland during 1994. I was accommodated in a squat by a small group of

students; they were active in the struggle against genocide in South America, and

were interested in the Nunga struggle. The question invariably arose, ''What can I

do?' I remembered a mountain of great beauty and spirituality that I had visited in

their country. It was being mined from the inside, and was covered by hordes of

tourists. I remember how sad I had felt, and wondered where the people, the Nungas

of this place had gone, no one was talking to this place, it was ruwe that had no more

song. So in answer to their question, I said: '\Mhy don't you find a way to be with

your ruwe and talk to it, bless it, love it, become the law.' Because until you know

your own indigenous self you cannot help me, to love my ruwe if you have not the

capacity to sing and love your own place of ruwe. I don't know any other way to

answer their questions. To provide a road map on how to help us from the belly of

genocide is one thing, but are they able to do this when they have been sleeping for so

long? They have been seeing us as the victim for so long they no longer know the

extent of their own loss. It is much deeper than ours, although our losses grow by the

hour. Ours are physical losses, losses of life, and removal from our ruwe, but not the

loss that Europe and others are still to come to know, as they have yet to acknowledge

that they have lost anything. They are losing the spirit and connection to the greater

creation.
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This response does not let the non-indigenous off the hook and allow them to do

nothing about the genocide of the indigenous, because they must act. The physical

death of us is to be followed by theirs, they cannot live in a world where the song is

no longer sung. The old people who are still singing are singing for you also, without

the song there is only death, death of body and spirit.

The following quote is taken from a speaking tour of Germany by M Annette Jaimes,

Bob Robideau, Paulette D'Auteuil and Ward Churchill. In answering that same

question 'what is it we can do to help you', the delegation responded:

"..we really mean it when we say we are all related. Consequently, we see the

mechanisms of our oppression as being equally intenelated. Given this

perspective, ïve cannot help but see a victory for you as being simultaneously

a victory for us, and vice versa: that a weakening of your enemy here in

Germany necessarily weakens ours there, in North America: that your

liberation is inseparably linked to our own, and that you should see ours as

advancing yours. Perhaps, then, the question should be reversed: what is it

that we can best do to help you succee (!1"124

In response to the above statement some of the audience took exception to the

sameness of the struggle, wanting to emphasise the difference between being

colonised and being of the colonising group. Churchill responded by arguing all

places and spaces are now colonised and that 'for Europe to become 'Europe' at all -
it first had to colonize itself .rzs Churchill then went on to argue that all of the

tz lbid: 232-233.
'É rbid:234.
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struggles of humanity are linked, and that it is simply a process of coming to see this

picture. In speaking to the group churchill offers the following advice:

..you've become self-colonizing, conditioned to be so self-identified with your

own oppression that you've lost your ability to see it for what it is, much less

to resist it in any coherent way. ... ..It takes the form of an insight offered by

our elders: 'To unde¡stand where you are, you must know where you,ve been,

and you must know where you are to understand where you are going.' For

us, you see, the past, present, and future are all equally important parts of the

same indivisible whole. And we believe this is as true for you as it is for us.

In other words, you must set yourselves to reclaiming your own indigenous

past. You must come to know it in its own terms-the terms of its intemal

values and understandings, and the way these were applied to living in this

world-not the terms imposed upon it by the order which set out to destroy it.l26

4.10 The universal order

Our lands are consumed by the Australian state we are not geographically separate,

and for those indigenous peoples who are not, we remain living within colonised

enclaves throughout the world. The idea that colonialism no longer exists, whilst 300

million indigenous peoples globally still live a colonised existence, is part of the

muldarbi's schizophrenic illness. The myth that colonialism ended and self-

determination was free flowing for indigenous peoples with the UN General

Assembly resolution 1514 (XV) of December L960, the Declaration on the Granting

"6 rbid:234-23s
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of Independence to Colonial Countries and Peoples, is a lie. The granting of

independence applied only to colonies which were geographically separate from the

colonial state; the 'territorial integrity' of the states is protected by paragraphs 6 an 7

of UN resolution 15L4. The myth that colonialism has ended has become an effective

genocidal tool of the state, it has left open the door for the rhetoric of 'post-

colonialisrn' tc spread throughout the states' academic institutions. Tire myth is

supposed to conclude with the absorption of indigenous peoples through the genocidal

policies of the colonial state. Only this is not named genocide and colonialism by the

courts of the colonial state, but is named by vague and user friendly terms as in Mabo

(No2) by Brennan J as being 'washed away by a tide of history'.127

Who are we amidst the academic post-colonial rhetoric? Is the Australian state guilty

of the UN Resolution 1514 crime of colonialism 'the subjection of peoples to alien

subjugation and domination and exploitation constitutes a denial of fundamental

human rights.'? Resolution 1514 is of no assistance to indigenous peoples' struggle

to end colonialism because of the following paragraphs 6 and,7:

6 Any attempt at the partial or total disruption of the national unity and

the teritorial integrity of the country is incompatible with the purposes and

principles of the Charter of the United Nations.

7 All States shall observe faithfully and strictly the provisions of the

Charter of the United Nations, the Universal Declaration of Human Rights and

the present Declaration on the basis of equality, non-interference in the

intemal affairs of all States, and respect for the sovereign rights of all

peoples.l28

t27 Brennan J in Mabo (No2) (1992) 175 CLR 1:69.t* UN General Assembly resolution 1514 (xv) of 14 December 1960
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The Declaration on the Granting of Independence to Colonial Countries and Peoples

expresses the conflict over who holds sovereignty peoples or states. This resolution

also contradicts its purpose, that is to rid the world of the crime of colonialism.

Paragraph 6 of the resolution guarantees that colonialism will not end, because it

protects the identity of nation states, like Australia, the United States, Canada, and

New Zealand. States that were created through the crime of colonialism. This

paragraph protects the 'territorial integrity' of Stares, while it denies indigenous

peoples as having a rightful claim to our territories stolen from us by the colonial

state.

In the shaping of our identity as First Nations Peoples Nungas face the Australian

state, one that shares a membership at the United Nations with others, some of whom

like Australia, have created their identities upon the spoils of colonialism. These

states act together as though their act of togetherness somehow legitimises the

conspiracy and reluctance to end colonialism and genocide. We ask the Australian

state: by what lawful process have you come into being? 'Who are you really? Its

responding arguments known to the state as 'international law' are referred to

reverently, as though this 'intemational law' will conjure a magic answer that

absolves lawlessness and blame for centuries of evil which has been wreaked upon

indigenous peoples. However, the acquisition of sovereignty at international law at

the time Australia was invaded allowed sovereignty to be acquired through conquest,

cession or settlement on the basis of tera nullius. The question is now that the

doctrine of terra nullius has been removed as the basis for settlement what makes in

their rules legal the invasion? They are left with conquest and cession, and both

require treaties or other agreements. In the absence of any agreements there is a
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gaping silence one they initially filled with the violence that comes with the power of

military force. That is the origins of the Australian state.l2e And as we examine the

skeletal frame of the Australian state we are joined by the world's global indigenous

peoples whose lives and lands like ours are threatened daily by the spread of

development interests. Indigenous peoples negotiate in the language of self-

determination for a \¡/ay to survive the muldarbi.

From the earliest developments of intemational law indigenous peoples have

attempted to participate. One of the earliest delegations of indigenous peoples to

bring their stories to the international community during the 1920's, were the Maori

religious leader Ratana and Chief Deskaheh (Speaker) of the Six Nations

Confederacy. They petitioned the Iæague of Nations to have their voices heard, their

efforts were opposed. Chief Deskaheh spoke in 1925 to the læague of Nations; his

words were to fall upon the deaf ears of colonialism;l30

If this must go on to the bitter end we would rather that you come with your

guns and poison gases and get rid of us that way. Do it openly and above-

board. Do away with the pretence that you have the right to subjugate us to

your will.131

The læague of Nations opposed applications from indigenous peoples for

membership, arguing that it was due to the small size of indigenous nations. However

12e See on the decisi on in Mabo
130 San indigenous attempts to b
131 Cit Schulte-Tenckoff I, the
'assumption that 'backward' peoples could not lay claim to sovereignty is also a relatively recent one.
Only in the second half of the nineteenth century did a positivist and eurocentric view denying non-
European peoples an intemational legal personality arise, which made intemational recognition of such
peoples dependent upon their 'civilization' under the guidance of European powers'.
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the Law of Nations had itself grown out of relations between two thousand tiny city

states of the Roman empire, and the UN itself has admitted San Marino to becoming a

full member of the UN, a tiny enclave state that lived within Italy. Throughout the

evolving history of intemational law indigenous peoples have been 'there', as \rye are

still today, but our voices are not heard. We have been rende¡ed invisible by the

collective force of firstly the I-eague of Nations and then the United Nations.

Indigenous peoples made the same representation to the founding conference of the

United Nations in San Francisco in 1945 as they had done at the formation of the

earlier League of Nations. The Six Nations Confederacy once again unsuccessfully

sought recognition. The rejection of indigenous peoples was based on the idea of us

being'backward peoples'.13

Following the UN rejection of the world's First Nations Peoples the government of

Bolivial33 in 1949 was also unsuccessful in its attempts to establish a study on the

situation of Aboriginal Peoples of the American continent. During this period the UN

was formulating the Genocide Convention of L948, and the (Jniversal Declaration of

Human Rights of 1949. They were followed by other human rights instruments, the

Declaration on the Granting of Independence to Colonial Countries and Terrítories

of 1960, the International Convention on the Elimination of all Forms of Racial

Discrimination of 1965, and the two International Covenants on Human Rights in

1966,the International Covenant on Civil and Political Rights, and the International

Covenant on Economic, Social and Cultural Rights. These Conventions have not

132 Schulte-Tenckoff, Isobelle, 7998:246-247. George Pavlich, 1998:185, argues, 'So long as the
discourse declares indigenous law and control absent, arbitrary, or evil, it becomes possible to bi¿ tor
th-e exclusive legitimacy of a colonial legal 'order'."
"' Perhaps because of its own high population of indigenous peoples.



provided indigenous peoples with a remedy against genocide or land dispossession;

for Nungas breaches of human rights are the norm.t3o

ln l97l a study on racial discrimination grew from the UN decade to combat racial

discrimination.l3s this initiative was followed by the Economic and Social Council

IECOSO(Iì allfhnrisina c cfrrdr¡ hr¡ fhe Qrrlr-l.r^**:..:^- .L^ rt-^----.:^- -¡\- - - - - -/ r¡¡v vuu w¡rut¡rùùrvrr lJrl LIIg r rçvçIlllull uI

Discrimination and Protection of Minorities, (the Sub-Commission). The Sub-

Commission appointed in t97l Jose R Martinez Cobo, who completed the rcport The

Study of the Problem against Indigenous Populøtions.136 These studies were then

followed up by a number of UN conferences to discuss the impact of racism upon

indigenous peoples. ln 1977 the UN Non-Governmental Organisations (NGO)

Conference on Discrimination against indigenous peoples of the Americas was held in

Geneva. The conference called for "the right of indigenous peoples and nations to

have authority over their own affai¡s".l37 In 1978, the World Conference to Combat

Racism and Racial Discrimination endorsed the right of indigenous peoples to

maintain their traditional social and cultural identities and called for the recognition of

indigenous land rights.l38 Then the 1981 NGO Confe¡ence on Indigenous peoples

and the Land called for the establishment of a permanent working group on

indigenous populations. In the following year r9g2 the uN working Group on

Indigenous Populations (WGIP) was formed, and since that time it has remained one

of the main international forums used by indigenous peoples.l3e The rüGIp meets

134

r35 Turpel, 1992:579 on the ILO Convention.

136 n 1977, by the UN General Assembly resolution 15g0 (1).

137 6n '

138 Declaration of the World Conference to Combat Racism and Racial Discrimination, cited in
Falkowski, 7992:60.
r3e The WGIP first sat in the UN at Geneva during August 1982. Il meets annually just prior to the
sitting of the Sub-C-ommission. The WGIP was established by ECOSOC Resolutioniggù2q,7 y¡ay
1982.
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annually with indigenous peoples'representatives and representatives of UN member

states, but in terms of status the WGIP is at the bottom of the UN hierarchy.lao The

IWGIP consists of five independent members from the Sub-Commission on Prevention

of Discrimination and Protection of Minorities.rar The mandate of the Working

Group is as follows:

(a) review developments pertaining to the promotion and protection of human

rights and fundamental freedoms of indigenous peoples, and

(b) give special attention to the evolution of standards concerning the rights of

indigenous populations, taking account of both the similarities and the

differences in the situation and aspirations of indigenous peoples throughout

the world.1a2

The rilGIP rules of procedure which were established under the chairmanship of

Asbjorn Eide allow oral and written interventions from all indigenous organisations.

This rule is in contrast to the usual UN requirement limiting participation to inter

govenmental agencies, and accredited non-govemmental organisations but the WGIP

also allows interventions of states. While the rules of the WGIP have allowed for the

participation of indigenous peoples in the drafting of the Declaration on the Rights of

Indigenous Peoples, we have had no voting power and no right to observe the final

deliberations of the members of the working group. For example indigenous people

had no say or vote in the decision made by the members of the WGIP in 1993 that it

rao 11t" UN hierarchy is as follows: the Working Group is at the bottom of. Jhe Sub-Commission on the
Prevention of Discrimination and Protection of Minorities, the Commission on Human Rights, the
Ecanomic and Social Council, and then finally the General Assembly.
141 Those members rffere at the L996 session; Chairperson, Ms Erica-Irene Daes (Greece), Mr Miguel
Alfonso Martinez (Cuba), Mr Volodymyr Boutkevitch (Ukraine), Mr Ribot Hatano (Japan), Mr El-
Hadji Guisse (Senegal).
ra2 Economic and Social Council Resolutions Lg82ß4 of 7 May 1982. In 1985 the Sub-C-ommission
on the Prevention of Discrimination and Protection of Minorities adopted a resolution that endorsed the
Working Group's standard-setting activities to produce a Draft Declaration on Indigenous Rights.

158



was time for the Draft Declaration to move from the WGIP and onto the Sub-

Commission. Following the V/GIP meeting :n'L994 the evolution of standards passed

on to the Commission on Human Rights,'Working Group, on Indigenous Peoples.

This is a committee which was set up specifically to take over the role of drafting the

Declaration on the Rights of Indigenous Peoples. At this level the states have become

*^-^ -'^^^l :- -^^^-l ¿^ 4L^ ^^-.--L ^f .L- ñ- -l^---^: ^-- L1- - -: - . ¡rrlrvlv v(ru.lr ur rçËdru tu l.trtr t-utlrnut ur trrg Lrguratauoll, lIlE volcg oI Ine slales ls uKely

to increase as the Declaration makes its way to the final vote at the General Assembly.

In considering the future of the WGIP, its chairperson Erica Daes in her speech to the

UN Human Rights Conference held in Vienna in June L993, called on the conference

to support the further development of the WGIP. 143 Daes proposed that the WGIP

mandate be expanded to include an evaluation of UN activities affecting indigenous

peoples, and for the committee to become an expert committee which included

indigenous peoples nominated by 'their' governments. If the chairperson was

referring to indigenous participants nominated by indigenous govemments we could

have anticipated a degree of independence, but this is an unlikely interpretation. The

nomination by states of indigenous representation to a committee is likely to be a

selection of indigenous individuals who reflect the view of the respective states and

not the indigenous collective view.

Since its inception the rilGIP has heard from indigenous peoples about human rights

abuses under agenda item "review of developments"; however, the WGIP does not

have a mandate to investigate complaints.laa Other UN bodies with a mandate to

la3Speech to the World C.onference on Human rights, Vienna 18 June 1993. The proposal was

lppported by the General Assembly, see Resolution 48/163 of 21 December 1993.
^* The review process enables the exchange of infomration between indigenous representatives and
states, that are edited into the annual *Ot* r"Oonìrn



investigate are not used with any frequency by indigenous peoples and in particular

there has been very little contact between groups in Australia with these UN bodies.

Some of the complaint procedures available are by way of the Commission on Human

Rights,las confidential procedure established under ECOSOC resolution 1503.1a6 The

Human Rights Committee, under the Optional Protocol to the International Covenant

on Civil and Political Rights,laT and to the Committee on the Elimination of Racial

Discriminationlas (CERD) can hear complaints provided the State has signed the

Covenant.lae I discuss the CERD complaint procedures further in chapter 5, at 5.1,0.

4.Il Exclusion on a global stage: they say we have no international

personality

Initially preclusion was based on racist colonial myths of backwardness, power and

greed; today preclusion from the UN is still based on power and greed but it is also a

fear that the recognition of indigenous peoples' right to self-determination will erode

the territorial integrity of cunent UN states.

tot Under Article 68 of the UN Charter, the Economic and Social C.ouncil, established a C-ommission
On Human Rights, (CHR) comprising 53 members, all representing states. The complaints procedure
of the CHR has no power to deal with complaints, instead it administers a bureauiratic procedure,
which compiles a list of complaints.
14ó 'Ihe 150'3 procedure is mòstly ineffective, it purports to address human rights issues, but has never
addressed issues of economic, social and cultural rights issues. Alston argues that perhaps one
favourable outcome of the 1503 procedure is that it 'paved the way for the inclusion of a petition
procedure in CERD, which was adopted in 1965. Until that time, there was no agreement to include an
Optional Protocol to the Intemational Covenant on Civil and political Rights (ICCPR).
It...strengthened the hands of those who wanted a more generalised complaints procedure in
connection with the ICCPR, Alston, P, 1998:83.
147 Under the Optional Protocol with the accession by Australia in 1991, the Committee is able to
receive and examine complaints where it is alleged that Australia has failed to comply with the human
rights standards recognised in the ICCPR.
ro8 The Committee is established under the International Convention on the Elimination of All Forms
of Racial Discrimination. Adopted and opened for signature and ratification by General Assembly
resolution 21066 A(XÐ of 21 December 1965.
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States wrestle with new languages and theories to contain the international identity of

indigenous peoples, Isobelle Schulte-Tenckoff calls this process the 'paradigm of

domestication'. International relations and governance are layered with the exclusion

of indigenous peoples. Richard Falk argues that the statist character of international

law controls the intemational agenda in all ways, and that such control is intemalised

into the procedural framework of the intemational political systern.ls0 The exclusion

of indigenous peoples from having an intemational personality is maintained through

the use of mythological geographical barriers that limit the principles of self-

determination. Indigenous peoples of Australia, the USA, and Canada for example,

are disabled from achieving greater freedom from colonialism because our lands lie

within the colonial state; we live within states who refuse to accept the reality that

they are still colonists. When indigenous peoples affirm and assef indigenous

sovereignty, and resist genocide and ethnocide and the continued plunder of our

territories, we are viewed as childlike, irrational and not fully comprehending of

international law, politics and intemational relations. This view is an echo from the

past and illustrates a 'closeted' racism and continuing global colonialism.

4.12 Self-determination

The language of self-determinationlsl has been adopted and used by indigenous

peoples to express who we are to the world and the path or process along which we

14e For fulher discussion on the difficulties indigenous peoples have in accessing UN procedures, see
Tumel1992:579.
tso Ëatk, Richard, t995:L7-21.
t51 It is referred to in Aficles 1, para. 2 of the United Nations Chafer, and also in the 1960 General
Assembly resolution 151,4 XV, proclaiming a right of self-determination of all peoples. In 1966, self-
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should proceed in respecting and recognising our law and life ways as peoples and

custodians of the earth our mother. In finding that path or process we look back to

our ancestors and consider whether the path we have chosen is the one which will do

justice to our ancestors and to their ideas of who we are. We also look to the children

now present and still coming and consider whether that choice will bring justice to

them, that they will know who they are, and also know the ancestor, the custodian of

the earth our mother in themselves.

From the time before Cook we were living in the law, it was the basis of our political

and social structure. We were free to determine our economic, social, religious and

cultural development.ls2 I use the term self determination to reflect upon a standard

that is known in international law which comes closest to empowering the lifestyle

that our ancestors enjoyed living. However the life they lived was different from how

life is lived now and what they practiced was more than the contemporary principle of

self determination a term that is defined by the politics of international and law and

the relations between the states and the international UN system allows. The

ancestors were free from the power and interference of international relations and

lived in the law of song. It was the song law that laid out the international relations

between peoples.

Self-determination is an experience that we once lived, in freedom from the muldarbi.

It is now sought again so that we may become free to live without the fear of the

determination was insefed into Article 1 of the Intemational C-ovenants on Human Rights. Four years
later self-determination appeared in the Friendly Relations Declaration. The 1984 World Council of
Indigenous Peoples Declaration stated, 'All Indigenous Nations have the right to self-determination.
By virtue of this right they may freely determine their political status and freely pursue their economic
social religious and cultural development.'
t5t Self determination is a term used in Aficle 1 of the International Covenant on Civil and Political
Rights, it is stated as a right of all peoples.
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muldarbi and genocide. Nungas coexisted in the law, we were not waiting to be

'discovered' or waiting to be 'granted the right to be' self-determining, for that was

what we already were. The colonial state can not give us who we are, for it was never

theirs to give. \Mho we are emanates from the law. We cannot seek back the ability

to be from the one who has not yet become. Become a (legitimate) being of the law.

Arrd yet we dialogue with the ¡rruidarbi irr ihe iarrguage of self determination, in the

struggle to reassert a territory which is free of its genocide, so that we may teach the

law to a world which is deprived and malnourished for the lack of it.

Self-determination is vested with the people. It is a collective right of the group

against the state and other governments.ls3 Falk argues that if self determination was

vested in states, it would then be held by an 'artificial and derivative political reality

as compared to people.'lsa Eurocentrism, global politics, the decolonisation

movement, and the increasing paranoia of states to protect 'their' territorial integrity

affect the meaning of self-determination and the contexts in which it is 'allowed' to

take form. Crawford argues that the way in which the principle of self-determination

has been applied over the past 30 years throughout the decolonisation process has

been in a context of decolonising territories rather than peoples.lss Indigenous

peoples' claim to self-determination is viewed by the colonialist as a challenge to the

'teritorial integrity' of existing states. Claims that may result in a potential threat to

world peace.ls6 As though peace was a known and lived reality that is not already in

fragments. For many of us are living in a constant state of siege, where peace is

153 Crawford, James, 1988:164, is one characteristic noted in his analysis of the right to self-
determination.
tsa Falk, Richard, 1988: 25.
lss Crawford, James, 1987:17.
ttu For further discussion R. Falk, 1988:18. Falk argues that self-determination for peoples must be
reconciled in practice with the existing geographical delimitation of territorial boundaries of sovereign states.
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neither known of nor experienced. Since Columbus indigenous peoples have known

nothing but conflict and the plundering of 'our' territorial integrity.

There are two prevailing views about the character of the right to 'self-determination';

one is that it is a legal right that gives rise to concomitant legal claims and obligations,

and two, it is a political principle.lsT In the reality context the principles of self-

determination are formed and contained by the continuing global colonialism and its

contemporary muldarbi faces.ls8

What does self-determination mean, for Nunga peoples of Australia? The singing up

of country. Independence from the State. Self-govemment rule within the state,

constitutional recognition, the protection of culture and the protection against

breaches of human rights. other than the option to sing up the country and

independence, all others fall within the continuing control of the colonial state and are

a form of internal self determination.lse The Chairperson of the UN V/orking Group

on Indigenous Peoples (WGIP), Erica Daes, stated at the L992 WGIP session that

self-determination in its reference to the rights of indigenous peoples 'was used in its

1s7 Davies, Maureen, 7985:748. The Yugoslavia Arbitration Commission found the term self-
determination was an evolving principle that remained unclear as to all of the rights and obligations
that flowed from the term: Opinion No 2, L1 January t992,3LILM(1992) t497,1498.
r58 One contemporary face cãn be found in the growing power over states that is held by trans national
corporations. This field of power can be seen in the growing intensity of resource development
interests in Australia.
15e 'Ihe Aboriginal Torres Strait Islander Commission is promoted as being a model in self
determination. ATSIC is a statutory body created by the Aboriginal and Torres Strsit Islander
Commission Act 1989, (Cth), (ATSIC). The chairperson of ATSIC is nominated by the federal
minister of Aboriginal Affairs, while other members are elected. ATSIC received Non Govemmental
Organisation (NGO) status in 1994 an application that was opposed by Nunga peoples. It was argued
that ATSIC was a govemmental body and not capable of NGO status. Nevefheless the UN awarded
NGO status to ATSIC. ATSIC in the past and now again more recently, during January 1999 is
promoted by its Chairperson as the body that is competent to enter into negotiations for a treaty with
the Australian govemment on behalf of the 'Aboriginal nation'. I discuss in more detail the issues a
treaty proposal raises in chapter 7. But in brief ATSIC is not independent of government so that any
negotiations ATSIC may enter into will result in an agreement between govemment and a statutory
body of the Australian govemment. ATSIC is not representative of all Nungas, it cannot represent the
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internal character, that is short of any implications which might encourage the

formation of independent states'.160 However in the decision of the International

Court of Justice, in the Western SaharaL6r advisory opinion, decided self-

determination was a right which could be invoked by its holders to claim separate

statehood and sovereign independence.

Short of a miracle or a dramatic worsening of the global environmental position

which shocks the world, it is unlikely that the UN will define and endorse 'indigenous

peoples' as being people who have an unqualified right to self-determination, equal to

others who freely exercise self-determination. Because as they argue it would pose a

threat to their 'territorial integrity'. Professor Rosalyn Higginsl62 expressed the view

during a talk on self-determination to a meeting of interns at the United Nations in

Geneva in July 1992, that state boundaries had to be maintained for reasons of world

peace. 163

In their effort to maintain state boundaries regardless of the injustices to the humanity

of indigenous peoples the most that can be expected in terms of positive outcomes

from the UN is that some states will support a limited right to self-determination, one

that may be exercised within the jurisdiction of the colonial state, a form of self

determination that is subservient to the rules of the colonial state. If this is the last

word from the UN then all they have done is to legitimise the continuing colonial

relationship between the dominant state and indigenous peoples. And their

Aboriginal nation as there is not one Nunga nation, but hundreds. For further discussion on ATSIC see'Watson, kene,L996:7.
160 UN doc. E/CN.4/S ub.2193.Para.80.
161 International Court of Justice Reports !975:12,3L-33.
tu2 As sh" then was prior to her appointment as a judge to the Intemational Court of Justice.
'o' I was present at this meeting, and the comments were also cited in Sanders, D, 1993:80:81.
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proclaimed claim of decolonisation and the rhetoric of post-colonialism is

unsubstantiated: a rhetorical facade.

4.13 Draft Declaration on the Rights of Indigenous Peoples

The WGIP was established in 1982. One of its mandates was to give special attention

to the evolution of standards conceming the rights of indigenous populations.

Indigenous peoples have been participating in the UN process of drafting the Draft

Declaration on the Rights of Indigenous Peoples, and have attempted to negotiate

minimum standards or 'rights' for the protection of indigenous peoples against further

incursions into our territories and against the genocidal practices of states and trans-

national co¡porations.t6o In this process we have had little space to reflect upon what

it means to establish 'rights' for indigenous peoples, for many are still consumed with

the struggle against genocide. When it comes to rights talk, you either have it or you

don't. Trask comments on how meaningless a rights discourse is when the

discussions are contained by the coloniser. Here she is referring to Hawaiian rights

within the American context; and it is equally meaningless to speak of Nunga rights

within the Australian context:

Ideologically, "rights" talk is part of the larger, greatly obscured historical

reality of American colonialism.......by entering legalistic discussions wholly

intemal to the American system, Natives participate in their own mental

colonization. Once indigenous peoples begin to use terms like language

t*As to the status of a Declaration, it is not binding on a state, it is binding on states only if it is a

statement of principles which have already become nomrs of "customary" intemational law or are
norms of "conventional" intemational law which are binding on the state in question because the state
has signed a particular treaty.
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'rights' and burial 'rights', they are moving away from their cultural

universe, from the understanding that language and burial places come out of

our ancestral association with our lands of origin. These indigenous, Native

practices are not 'rights' which are given as the largesse of colonial

govemments. These practices are, instead, part of who we are, where we live,

and how we feel. ...w*hen Hawaiians begin to think otherwise, that is, to

think in terms of 'rights,' the identification as 'Americans' is not far off.16s

While the idea of rights is constructed and contained by the coloniser we don't have

the ideal, or the freedom to be who we are. 'We are constrained by the dominant

power of the colonist, in the \ryay or the extent to which we live an indigenous life. In

Australia indigenous ways are tolerated where they are of commercial value; here

they are commodified for a growing tourist industry in search of the primitive and the

exotic. We have a 'right' to maintain a lifestyle which is of commercial value, but our

spiritual lifeways are demeaned and patronised, and we are coerced into mainstream

spiritual beliefs. It is important to give the indigenous perspective when we are

talking in the language of 'rights' otherwise the dialogue is meaningless.ló6

The process of defining who we are is one the international community of colonialists

has dominated since the time of Columbus, and is now taken up more recently by the

UN. The work of the WGIP in drafting the Declaration on the Rights of Indigenous

Peoples experienced difficulties in gaining consensus on the definition of indigenous

people. However Miguel Martinez argued that the lack of a formal definition of

indigenous people should not be a deterrence to the adoption of the Draft Declaration

16s Trask, H, 7993 :L12-'1.13.
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on the Rights of Indigenous Peoples, especially.where formal definitions of peoples

was not formalised when the UN adopted the Declaration on the Granting of

Independence to Colonial Countries and Peoples of 1960 and the Declaration on the

Rights of Persons Belonging to National or Ethnic, Religious and Linguistic

Minorities of 1992.167

In the study by Cobo on discrimination and the world's indigenous peoples; as a part

of that study he commented on a working universal definition of indigenous people':

Indigenous communities, peoples and nations are those which, having a

historical continuity with pre-invasion and pre-colonial societies that

developed on their territories, consider themselves distinct from other sectors

of the societies now prevailing in those territories, or parts of them. They

form at present non-dominant sectors of society and are determined to

preserve, develop and transmit to future generations their ancestral territories,

and their ethnic identity, as the basis of their continued existence as peoples, in

accordance with their own cultural pattems, social institutions and legal

systems.168

Cobo discusses the process he adopted in coming to a definition of indigenous

peoples as follows:

Itr See the Canadian decision in Sparrow 1990, I SCR 1075:1112, where it was said 'It is..crucial to be
sensitive to the Aboriginal perspective itself on the meaning of the rights at stake'.
'o' See, Second Progress Report by Miguel Alfonso Mafünez, Special UN Rapporteur, for the Study
on Treaties, Agreements and other Constructive Anangements between States and Indigenous
Populations, 47ü session, Item 14, Sub-Commission on Prevention of Discrimination and Protection of
M_inorities, E/CN.4/Sub.2lL995/27,3L'1 July 1995, p 10.
168 

C.obo, Study of the Problem against Indigenous þopulations, Vol 5, Conclusions, Proposals and
Recommendations, UN Doc E/CN 4/Sub 2/I986n Add 4, para379.
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(a) Indigenous peoples must be recognised according to their own perceptions and

conception of themselves in relation to other groups co-existing with them in the

fabric of the same society;

(b) There must be no attempt to define them according to the perception of others

through the values of foreign societies or of the dominant sections in such

societies;

(c) The right of indigenous peoples to define what and who is indigenous, and the

correlative, the right to determine what and who is not, must be recognized;

(d) The power of indigenous peoples to determine who are their members must not

be interfered with by the State concemed, through legislation, regulations or any

other means; artificial, arbitrary or manipulatory definitions must be rejected.

The special position of indigenous peoples within the society of nation-states

existing today derives from their historical rights to their lands and from their

right to be different and to be considered as different.

Cobo was reluctant to conclude with a definition of indigenous populatrons, he saw

that it was a right of the indigenous groups themselves to define who was indigenous,

he did offer the following as a starting point:16e

On an individual basis, an indigenous person is one who belongs to these

indigenous populations through self-identification as indigenous (group

consciousness) and is recognised and accepted by these populations as one of

its members (acceptance by the group).170

16e Altemative views are that while the lack of an agreed definition has the advantage of promoting
local control and self-definition, the disadvantage is the power that it leaves for individual states to
determine indigeneity in their terms, see Otto Diane L995:82.
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The most important clause in the Draft Declaration on the Rights of Indigenous

Peoples,refers to the right to self-determination. Part 1, Article 3, provides: 17l

Indigenous peoples have the right of self-determination. By virtue of this

right, they freely determine their political status and freely pursue their

economic, social and cultural developm ent.r72

The Declaration without this article would be meaningless, Nungas would remain

captives of the colonial state, and contained by the intemal rights discourse which

Trask speaks of or the 'domestic paradigm' which Schulte-Tenkoff argues, is the

current regime indigenous peoples live under. To limit the right to self-determination

would render Article 3 meaningless. The move to characterise or limit self-

determination by providing a shopping list of alternatives as in the following Article

3L, stands to weaken Article 3:

Indigenous peoples, as a specific form of exercising their rights to self-

determination, have the right to autonomy or self-govemment in matters

relating to their intemal and local affairs, including culture, religion,

education, information, media, health, housing, employment, social welfare,

economic activities,land and resource management, environment and entry by

non-members, as well as ways and means for financing these autonomous

functions.

170 Cobo, Study of the problem against Indigenous populations, Vol 5, Conclusions proposals and
recommendations, at pp 50,51.
tzt g¡ Doc E/CN 4lSub2l7994l2{ddl.
r72 Article 3 is re-inforced by preambular paragraph l4,"Acknowledging that the Charter of the United
Nations, the Intemational Covenant on Economic, Social and Cultural Rights and the Intemational
Covenant on Civil and Political Rights affirm the fundamental importance of the right of self-
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The WGIP came under pressure from the UN General Assembly to complete the

Draft Declaration on the Rights of Indigenous Peoples. At the time the UN

proclaimed the International Year of the Worldb Indigenous Peoples, the General

Assembly called for the completion in 1993 of the Declaration by the WGIP. This

same request was repeated at the UN World Conference on Human Rights, in Vienna

ir, 1993.173 The role of the SiGIP in the drafting of the Declaration was ended in

L993; the decision however to end the role of the WGIP in the drafting process was

made without a mandate from or the full support of indigenous participants to the

WGIP. At the t994 \ryGIP session presentations were made by indigenous

representatives both for and against the movement of the Draft Declaration from the

WGIP onto the Sub-Commission. It was argued that the move was premature,

because the current rules on participation of the Commission on Human Rights, (the

next body in the UN hierarchy to review the Declaration in its climb, (or decline) to

the General Assembly) would disadvantage Indigenous Peoples. The rules of the

Commission on Human Rights allow for the participation of State representatives and

NGOs (with a limited right to participate) recognised by their respective states. This

rule excludes indigenous peoples from the process unless they are mandated through

an NGO or supported by their respective state. It is obvious that indigenous

advocates who disagree with the state's position would not be endorsed by their

respective colonial state. This situation guarantees a monopoly by the states, unless

more equitable rules on participation are developed.lTa The likely outcome is a

determination of all peoples, by virtue of which they freely determine their political status and freely
pürsue their economic, social and cultural development."
173 It is interesting to note that the preparation foiother Declarations had taken much longer than the 12
y_ears to complete taken by the TWGIP.

"" In a letter to the author March 1995, from Sharon Venne and Millilani Trask, where they recommend that
the rules of procedure of the CHR be amended to allow for the full participation of indigenous peoples.
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Declaration reflecting states' perspectives on indigenous peoples rather than

indigenous ones.175

In closed meetings during August L993 the Working Group completed the draft. At

the WGIP L994 session indigenous participants were not invited to amend the draft

but were rather "allowed" to make brief comments. Some indigenous representatives

expressed concern that aficle 31, was a limitation on the right to self-determination.

In my view if a people have the right to self-determination than they have it. It is

unnecessary to provide a shopping list of what it could be or could include. That is,

not unless the intention is that the right to self-determination of indigenous peoples is

to be construed as a limited or qualified right and one that is exercised within the

domestic paradigm.ltu To suggest that the Draft Declaration contains no qualification

on the right to self-determination is to ignore its future myth - making potential.

Article 3L provides a shopping list of other options of which they could all be

characterised as a form of intemal self-determination, one that maintains the domestic

dialogue, and one that prevents our development as subjects of intemation allaw.r77

The states participating in the WGIP drafting of the Declaration have always noted

their objection to the inclusion of a right to self-determination in the document. The

Commission on Human Rights (CHR) at their February - March meeting in L995,

passed a resolution to establish its own Commission on Human Rights Intercessional

Working Group on the Draft Declaration on the Rights of Indigenous Peoples to

ttt A l"tter to the author from the Dept Foreign Affairs on the 2.6.95 the Australian Department of Foreign
Affairs representative expressed the view that to open this discussion any further would lead to a worsening
of the situation. But from an indigenous perspective can it get any worse?
uó See Gudmundur, Alfredsson, L993:47-54. for a further discussion on limited rights to self-
determination and the distinction between intemal and external self-determination.
ttt S"" Ions, Catherine,Lgg4 301, and Otto, Di 1995:92,their views assist in this myth making prccess.
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continue drafting the Declaration.lTs Indigenous peoples expressed concem for the

loss of indigenous voice and participation at the second session of Commission on

Human Rights Intercessional Working Group meeting during 2L-1, November 1996.

At the meeting the majority of indigenous peoples walked away from the process in

protest. However unfortunately for the representation of Nungas, the Australian

delegation represented by lv{ick Dodson in his position as Aboriginal Social Justice

Commissoner and speaking on behalf of the Central Land Council, Indigenous

Woman's Aboriginal Corporation, National Aboriginal and Islander l-egal Services

Secretariat, and the New South Wales Aboriginal Land Council remained in the

meeting with participating member states. It was unfortunate for the representation of

Nungas who are unable to participate due to a lack of resources, that the voice of

protest and support for all of those who walked away from the process went

unheard.lTe At that meeting strong submissions were made stating that the

Declaration in its current form was a document that expressed the 'minimum

standards' required for urgent adoption by the General Assembly for the protection of

indigenous peoples. They stated that these minimum standards were essential for the

survival of indigenous peoples, and that a further derogation from these standards

would not only render the Declaration meaningless but would hasten the looming

genocide and ecocide facing indigenous peoples.

At the CHR \üorking Group meeting in November 1998 opposition to the inclusion of

the right to self-determination in the Declaration on the Rights of Indigenous Peoples

was expressed by some member states. The United States preferred the terms 'self

1]8 Commission on Human Rights Resolution lggsßzof 3d March 1995.
17e See Aboriginal Statement õnthe Draft Declaration on the Rights of Indigenous Peoples,to the CHR
Intercessional Working Group on the Draft Declaration, at the second session 21-October - 1

t73



empowerment' or 'self management' to self-determination, terms that have no

meaning in international law.

It is hard not to be cynical about the UN process; Jimmie Durham simply states;

"Instead of Human Rights we have the more specialized and esoteric 'rights of

Indigenous People.' '180 Rights established to contain our colonised existence, within

the boundaries set by the coloniser.

4.14 Peoples not Populations

Tanganekald means the people of the land. In our languages we called ourselves

people, we did not refer to ourselves in terms of population statistics, we are more

than a statistic that is kept by the coloniser.l81

In her address to the Vienna Human Rights Conference in 1993 the chairperson of the

\ryGIP Erica Daes said the following:

Indigenous peoples are varied and distinct societies with the same essential

humanity and rights as other peoples. It should be also mentioned that the

term "Indigenous Peoples" is already a term of contemporary international

November L996, on Friday the 25 October 7996, can be located at;
http://www.hookele.com/netwarriors/96/aboriginal .html.
lEo Durham Jimmie 1990:13.
181 Churchill, W, Ibid:197, discusses the languages of North American Indians and concludes that the
indigenous description of the self translates as peoples, the following terms indigenous to Australia, for
example, Tanganekald, Kauma, and Narrunga all mean the people of a distinct geographical territory,
speaking a distinct language, with a distinct law, and culture.
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law. Accordingly, I implore you not to speak with the dead voice of the

Nineteenth Century on this issue, but to adopt the term 'Peoples.'182

The conference did not adopt the term "peoples", instead the final Vienna Declaration

and Programme of Action, adopted by the World Conference on Human Rights, in

vienna, 25th June lgg3, referred to indigenous peoples as 'þersons belonging io

national or ethnic, religious and linguistic minorities".

The muldarbi, continues to impose their will to define us as choose to determine.

That is our reality, to know ourselves in the midst of genocide and the rhetorical

facade of the caring and sharing state and international community. From the

beginning UN studies and reports on the situation of Nungas have been defined in

terms of Indigenous Populations.tt3

The UN Working Group name has been subverted through Nungas assefing a right to

self-determination in the naming of the group as 'peoples' and not 'populations. As a

result the Iù/GIP is more commonly known as the UN Working Group on the Rights of

Indigenous Peoples and not Populations, the name it was established under by the

CHR, but nevertheless the name has not yet been officially amended from

'populations' to'peoples'.

The word peoples invokes identifications and the recognition of rights mentioned in

UN Treaties; 'All peoples have the right of self-determination.'184 So who are we?

182 Daes, Human Rights Conference, on the L8 June.
183 see fo :11..le In rhe Article 1 (1).
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The dominant view would label indigenous peoples as ethnic minorities.lss Richard

Falk argues that 'Indigenous peoples ... .have not even participated in the 'self' that is

being accorded the right to determine its destiny.'186 In the International Labour

Organisation Convention 169, it expressly refers to 'indigenous and tribal peoples',

however Aficle 1 (3) of that convention states:

The use of the term 'peoples' in this Convention shall not be construed as

having any implications as regards the rights which may attach to the term

under intemational law.

The term 'indigenous people' can also be found in reference to the rights of

indigenous children in A¡ticle 30 of the L989 (JN Convention on the Rights of the

Child and also there is an emphasis on indigenous peoples expertise found in Aficle

2L adopted by the Rio de Janeiro UN Conference on Environment and

Development.lsT

4.15 Who's your People?

This question is common to Nunga protocol: 'who's your people?' Who our family is

and what country we come from is central to the identity of who \rye are. Nungas

generally reject the need for definition, on the grounds that only indigenous

185 
See Anaya, J, 7990:837 , who describes indigenous peoples' rights in terms of ethnic or nationality

rights claims, and The Universal Declørstion on Humsn Rights 1.948 which does not recognise the
collective rights of peoples or minority groups. Only individual rights to religious, linguistic or cultural
activities are recognised, not the group rights. It is in Article 27 of. the International Covenant on Civil
and Political Rights that there is any reference to group rights. The IJN Declaration on the Rights of
Persons Belonging to National or Ethnic, Religious and Linguistic Minorities, does not recognise any
collective rishts either.
t86 Falk, Riciard, r98B:27.
ttt S"" Kingsbury, B, 1995:33 for further discussion on 'peoples' in intemational law.
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communities have the right to determine their own members. 'Ward Churchill argues

that how a group sees itself is vital to the group's survival; the naming of the group

has the impact to 'define the conditions under which the group will live'. Naming

impacts upon the future destiny of the group. Calling Nungas tribal is demeaning,

relegating us to a permanent state of primitivism.tss Many indigenous groups are still

referred to as tribes and often themseives adopt the term, thus intemalising the

colonial process of subordination. 'Tribe' is defined as follows:

A group of persons forming a community and claiming common ancestry...A

particular race of recognized ancestry; a family.. the families of communities

of persons having the same surname.. A race of people; now especially to a

primary aggregate of people in a primitive or barbarous condition, under a

headman or chief.18e

So 'tribe' is relegated to a place of primitiveness, to be of a 'tribe' is to be a primitive

group living in barbarous conditions. I view living in balance with the natural world

as highly evolved, a life-way that our old people come from. It is now a stage we are

working towards, to walk into the future of Kaldowinyeri.

The word 'people' is defined as:

A body of persons composing a community, tribe, race, or nation: -Folk.

Sometimes viewed as a unity, sometimes as a collective....The persons

belonging to a place or occupying a particular concourse, congregation,

company, or class. Those to whom any one belongs: the members of one's

tribe, clan, family, community, association, church, etc collectively. The

188 Churchill, W.7994:293-295. See also Otto, Diane, L995:82.
18e Definition in the Oxford English Dictionary.
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common people, the commonality... The whole body of enfranchised or

qualified citizens, considered as the source of power; especially in a

democratic state, the electorate... Men or women indefinitely; men and

women; persons, folk.leo

In most indigenous languages the word used to describe the identity of the collective

group translates to mean people.lel Tanganekald means people of a specific region,

with our own language, culture and laws. Churchill discusses the importance of a

people's right to self-identification, and by defining who and what is indigenous

people and culture we are 'naming ourselves' and 'we name our destiny'.1e2

In asserting our name as peoples we are stating who we are now but we are also

stating our place in the future survival as indigenous peoples. As peoples we assert

what is proper in terms of our intemational status, that is, as nations in international

law. The Oxford English Dictionary defines 'nation':

An extensive aggregate of persons, so closely associated with one another by

common descent, language, or history, as to form a distinct race or people,

usually organized as a separate political state and occupying a definite

territory. In early examples the racial idea is usually stronger than the

political; in recent use the notion of political unity and independence is more

prominent ... .a country. The whole people of a country, ..in contrast to some

1e0 Oxford English Dictionary definition of people cited in Churchill, W ,1994:297 .
lel Treating Nungas as members of a minority population group, would be to fail in the recognition of
our claims which are essentially collective in character. Minority population rights have been seen to
result from the exercise of individual rights to freedom of association.
1e2 Churchill 199 4:331.
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smaller or narrower body within it [such as a community, clan, family or

"tribe"].193

Defining indigenous peoples as nations is met with reluctance from both non-

indigenous and indigenous peoples. However the reasons for reluctance are different.

Churchill reviews comments made by what he calls 'Euro - American academics,

who view our identification as nations as an 'exercise in "revisionism,"' an attempt to

become what we never were. And from the other side, to that of indigenous "leaders"

the term nation is viewed as having the effect of negating our identity as "natural

peoples."le4

As first nations we are different from those nation states that sit in the UN, we do not

consume all that lies in our path. For example the 'Australian nation' asserts a

legitimacy that was gained through the consumption of our lands and lives and the

first nations who have since perished in the path of genocide. They eat us to become

the nation state they assert they are. As the people of the land, carriers of the law, we

have an obligation to assert our identity as the first nations peoples, even though the

interpretation of nation is theirs, not ours. Because to identify as any less than the

peoples and nations we have come from in Kaldowinyeri would be to accept a place

that is demeaned and marginalised.

The territories that are ours are deemed the territory of the Australian state, so that for

us to be who we are means that ultimately the muldarbi must disappear, to become

1e3 cited in Ibid:299.
rea Ibid:3oo-301.
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like us naked in law. Jimmie Durham speaks of.the identity of the United States and

its future:

...critlcism in the United States must ultimately depend upon the 'American'-

ness or the 'Un-Americanness' of the project being criticized; it must rely on

ideology and state-ism. Can we assume from that there is no U.S. except its

ideological and expansionist state-ism? The question is not meant spitefully.

I once explained 'American Indian' legal rights and the consequent demands

of the American Indian Movement to a member of the Institute for Policy

Studies. His response was: 'That would mean the break up of the United

States'.1es

1es Durham, Jimmie. 1990:9-10.
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Chapter 5

DRESSED TO KILL

5.1 INTRODUCTION

"Jangga meenya bomunggur, ... ..the smell of the white man is killing us."l

The 'law' has sustained Nungas since time immemorial. The presence of hundreds of

Nunga first nations at the time of Cook's landing is evidence of law embracing

diversity and difference. Cook violated the laws of the Eora people when he and his

crew stepped ashore n 1770. The violations since then have never stopped. I have

listened to stories of the time when Cook first landed. 'He come into the country the

wrong way': and when he landed it was a violent beginning. Surrounded by his

crew, the Eora people were murdered by the blast, from bombs secretly laid while the

people greeted Cook and his companions.3 Before the Eora were able to initiate the

welcoming ceÍemony and teach the newly arrived the law of the land, the law was

violated, as was the peace.

The failure by Cook to enter the law and the ceremony of the land has been followed

by millions of others not indigenous to our country. Their relationship with Nungas

remains unresolved business. The genocide that has followed the invasion of

'Australia', could have been avoided if Cook and all that followed entered into the

1 
Bates, Daisy, 7947:S},recorded the comment of a dying Nyungar.

2 Kevin Buzzacott speaking at the I-a Perouse meeting Invasion Day January 26,h 1988.
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law and ceremony of the land. The law and the ceremony of the land is the same

agreement with the creator that our old people before us had entered into. The holders

of the law, the first nations peoples' struggle to comply with the 'law' against the

constant and continuing violations by the mulda¡bi. What it feels like for indigenous

peoples to be immersed in this struggle is described by the following statement made

in L884 by the chiefs of Gitwangak, a Gitksan village:

We would liken this district to an animal, and our village, which is situated in

it, to its heart. l-orne Creek, which is almost at one end of it, may be likened

to one of the animal's feet. We feel that the whiteman, by occupying this

creek, are, as it were, cutting off a foot. We know that an animal may live

without one foot, or even without both feet; but we also know that every such

loss renders him more helpless, and we have no wish to remain inactive until

we are almost or quite helpless.a

The spread of the coloniser across our ruwe is remembered:

First time Kartiya (Europeans) bin come in bush, in desert, my mother still

young. She have me inside. They bin have ceremony - all the mothers,

having ceremony for son. One old man, my grandpa, he bin come back from

hunting. He bin see Kartiya with women, and big mob stockman (Aboriginal).

He bin get real angry. He worry for them women. Stockmen they bin say to

my grandpa.,'Hey, old man, don't throw boomerang. This Kartiya is no good,

he too cheeky'. My grandpa he bin say to Kartiya, 'What you after? This is

3 Oral history of the Eora people, carrier of the story Keith Smith pen¡ communication to myself and

others in Sydney 1974.
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my wife. Iæave em!' "No!", that Kartiya bin say. Then my grandpa throw

boomerang at that Kartiya. Kartiya bin get em rifle, and bin kill my grandpa.

From there that Kartiya keep going, look around for more people. Go find

another people, another place. Find another ceremony. They bin get up look.

"Hallo, who come?" Some women they bin run to hill, keep watching,

"What's that? Might be devil there". My mothers they bin run to hill. That

Kartiya he bin take people away, take 'em away for goodJ

And others have sung those not indigenous to our country into their songs;

Ngaa....now then
mist which lies across the country
a bulldozer nosing into Guymauy-nginbi
dynamite which exploded
the place becoming cleared
mist which lies across the country
a bulldozer nosing into Guymay-nginbi
dynamite which exploded
Ahh...
my father's father's country
I had to sing about it
mist which lies across the country
the place becoming cleared
a bulldozer nosing into Guymay-nginbi
dynamite which exploded
Ahh...mist which lies over the country

mist which lies over the country
dynamite which exploded
the place becoming cleared
I had to sing about
my father's father's country
dynamite which exploded
a bulldozer nosing into guymay-nginbi
mist which lies across the country
dynamite which exploded.6

a In Mills, A, 1995:8 they are the first nations people of the place now known of as British C-olumbia
Canada.
s Interview with ljama Napanangka, for the Ngardi-Kukatja people, in De Ishtar ,7nhle, t994:1,40-
14r
u 

Song of Paddy Biran's in Dixon and Duwell 1990:X111.
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The post - invasion history of Australia, is a story of genocide. Aboriginal nations

have been 'extinguished', along with our languages, cultures and laws. Survivors of

genocidal massacres were rounded up and removed from their ruwe and relocated

hundreds of kilometres away from their country and spirit ancestors. They were

detained on concentration camps officially and more popularly known as reserves or

christian missions, left to await death or absorption into mainstream Australian

culture. Whichever came first. The living conditions on these institutions were

inhumane, they failed to provided adequate food and water supplies, and diseases

were easily spread through their infected small-pox blankets. Conditions were

deliberately inflicted and calculated to bring about our destruction.

Indigenous peoples were herded like sheep to these concentration camps.T The

following statement illustrates the genocidal intent of some early members of

Parliament:

...reserves would be constantly increasing in value, and when the last of the

aborigines had died they would become a valuable heirloom to the

colony...proceeds of the rents should be devoted to the support of the

aborigines themselves and in course of time, when the race had died out the

funds might be made equivalent to the departmental expense of the

Govemment.s

The colonial state and its police forces dispersed the Nungas who continued to re-

group and gather in the ceremony of ruwe. The muldarbi strategy of relocating

7 See Purdy, Jeannine, 1996:45-49, for the history of the violent establishment of the Western
Australian colony, at p 46 Purdy writes, 'When Aborigines were not killed outright, they were taken
captive and sometimes made to walk hundreds of miles chained together'
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Nungas to country hundreds of kilometres away from their traditional territory and

also the separation of families was a strategy used by the coloniser to break down the

law. They stopped the singing up of the country by killing the song holders and

moving those who survived the genocide to country that was of no lawful or cultural

significance to the songs they carried.

52 The theory of emptiness: terra nullius and genocide

Eurocentric ideas of emptiness were used to justify the belief held by the west, that a

space existed for their invasion. In filling that space they have argued that there was

no violation of first nations' sovereignty. The Australian landscape empty of Nunga

people and laws is an idea which is rooted deeply in Australia's colonial history, so

deep that it remains today entrenched in Australian law and govemance; it is the

founding theory for their theft of our homelands, a teritory they call Australia.

As their genocidal practices and policies drew blood, and drastically reduced the

Nunga population, we became their truth, and in their eyes invisible. They created

their own colonising myths of emptiness, while in the real world massive

depopulation was caused by diseases deliberately introduced. The colonisation of the

Americas and Australia involved maybe our earliest evidence of the use of biological

t 
HuU, G, Parliamentary Debates,23 August 1866, SA. lægislative Council, p219.
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warfare in the war game.n "The Americans were not conquered: they were infected."l0

The same thing happened in Australia.

The "founding fathers" rule of terra nullius nurtured the myth of invisibility, growing

up to become a dominant muldarbi. Nungas and our laws were invisible to their eyes,

only our ruwe was visible:

Particularly with respect to a colonized people, the conqueror's law and legal

doctrine permit him to peacefully and in good conscience pursue the same

goals that were formerly accomplished by the sword with imperialistic fury.

Further, ...the conqueror's law quite often achieves a highly efficient,

hegemonic function. The territorial, social, economic, ideological and other

forms of colonization facilitated by that law come to appear as inevitable

historical necessities, rather than deliberate acts of genocide, to the subjugated

peoples.rl

The land is full of law, and is occupied by many indigenous first nations, speaking

hundreds of different languages. To call Australia 'terra nullius' exposes not only

Eurocentric racist and superior attitudes, but also reveals the "colonial illness-

schizophrenia". Terra nullius is a lie that denied the reality of our ancestors'

existence. The lie legalised the denial of our existence; we 'become' non-peoples in

the rules of the muldarbi. These rules have birthed a genocide which blankets the

Australian landscape.

e Butlin, N, 1983:13-25, discusses the evidence for the deliberate spread of small - pox in North
America and the evidence for a similar pattem emerging in Australia.
10 Blaut 1993:186.
tt williu-r, R, 7986:225.
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Following the Western Sahara decision terra nullius became less useful as a tool of

colonialism;t' it was no longer viewed as a 'proper' and legitimate basis for the

common law to assert sovereignty of the Australian state.13 It was seen as antiquated

and racist, a colonial relic. Australia was to become increasingly a source of

embarrassment as the voices of Nungas rose within the UN to expose the extent to

which the Australian legal system remained underpinned by the rule tera nullius. The

political lobbying of Nungas at the UN during the mid 1980s and early 1990s actively

sought the support of member states to obtain an advisory opinion from the

International Court of Justice on the application of tera nullius to Australia. It was

only a matter of time before the Australian judiciary and government would

camouflage terra nullius. The removal of 'terra nullius' from the law language of

Australia did not involve the removal of the muldarbi but it involved a further

layering of the muldarbi known by new doctrines as, 'extinguishment' and 'native

title'.

The High Couf decision was celebrated as an initiative in reconciliation, for

overtuming the application of tera nullius to Australia's law of real property. It was

however a false beginning. The court did not reject entirely the terra nullius doctrine,

because a complete rejection would have led the court to question the legitimacy of

the British invasion and occupation of what they came to name 'Australia'. The High

Court instead decided the British Crown's acquisition of sovereignty over the

Australian colony was an 'act of state', one not to be challenged in any Australian

12 International Court of Justice Reports 1975:12.
13 

See Brenn an J, Mabo v Queensland, ( 1gg2) 66 ALI R :408, 42L-422.
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couft.l4 In reaching this conclusion the High Court legitimised the theft of our

continent, and excused genocide, and the rape and plunder of both Nunga and ruwe.

Wiradjuri banister Paul Coe pointed out the thinking behind the High Court and

compared it with the state of Germany during the tyrannical rule of the Nazi party.

The same justification - an 'act of state', was used by the Nazis in the attempted

genocide of the Jewish peoples.ts The High Court has merely closeted terra nullius,

and taken off the hanger the 'act of state' doctrine, to replace it. The legal theory of

terra nullius has remained intact. The real death of terra nullius would have

dismantled the Australian legal system. Paul Coe challenged the High Court decision

in the following statement:

It is like the logic that went with the Third Reich when they [the Nazis] started

killing, when they started using force to take other people's land and territory.

And then to justify it in the name of the state so that acts of state were above

and beyond question... .They have not applied international law. They have

not applied the . .. .Nuremburg 'War Crimes Tribunal . .. the allied

powers...said that an 'act of state' does not justify genocide, mass murder or

using war to acquire territory.16

Terra nullius is not dead, the consequences and continuing impact of terra nullius

surround us all. Its impact is found in the violations of our law, ecological destruction

of our lands and waters, dispossession from our territories and the colonisation of our

to Mobo v Queenslønd (1gg2) 175 CLR,I:31-35 and 78.
tt co", P,1993:9.
tu Ibid.
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being. Terra nullius has not stopped; the violations of our law continue, the

ecological destruction of the eafh our mother continues with a vengeance, we are still

struggling to retum to the land, and the assimilator - integrator model is still forced

upon us. This is terra nullius in its practical and continuing application. There is no

death of te¡ra nullius. Its life is my struggle against extinguishment: the end of

struggle against extinguishment would be the death of terra nullius.

The celebration of the death of terra nullius is a farce: a collective act of

schizophrenia, a false-hood, and a conspiratorial lie, which has lulled the Australian

psyche into a fantasy myth that there had been in the Mabo (No 2) decision an act of

recognition of indigenous peoples' rights. I-et us not forget whose interests the courts

of a colonial creation were developed to serve. Joyce Green reminds us with clarity

when writing on the situation in Canada:

The outcome in Delgamuuhu and other cases in which land title is contested

between indigenous and colonial authorities is preordained by the fact that the

law, and the courts that interpret and administer such law, are colonial

emanations and constructs. They are rules of the ruler, interpreted by the ruler

through the lens of the selective, racist history. They construct the 'settlement

thesis' premised on assumptions that colonizing populations were inherently

superior to the indigenous as measured on a quasi-evolutionary linear

progression of human development, and that the more 'advanced' society is

entitled to claim political supremacy which benefits the 'primitive' societies

with accelerated development.lT

17 
Green, J, 1995:90.
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The High Court in creating the rule of extinguishment provides for the living

embodiment of tera nullius:

'Where the Crown has validly alienated land by granting an interest that is

wholly or partially inconsistent with a continuing right to enjoy native title,

native title is extinguished to the extent of the inconsistency.ls

common law native title, being merely a personal right unsupported by any

prior actual or presumed Crown grant of any estate or interest in the land, was

susceptible of being extinguished by an unqualified grant by the Crown of an

estate in fee or of some lesser estate which was inconsistent with the rights

under the common law native title.le

The personal rights conferred by common law native title do not constitute an

estate or interest in the land itself. They are extinguished by an unqualified

grant of an inconsistent estate in the land by the Crown, such as a grant in fee

or a lease conferring the right to exclusive possession.2o

The strength of native title is that it is enforceable by the ordinary courts. Its

weakness is that it is not an estate held from the Crown nor is it protected by

the common law as Crown tenures are protected against impairment by

subsequent Crown grant. Native title is liable to be extinguished by laws

" Mobo v Queensland (1gg2) 175 CLR 1:69,per Brennan J
le lbid:89 per Deane and Gaudron JJ.
2o lbid:1.10 per Deane and Gaudron JJ.
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enacted by, or with the authority of, the legislature or by the act of the

executive in exercise of powers conferred upon it.21

It is the peculiarity of the legal rights confened by . .. .statutory leases. . . which

permits the possibility of co-existence of the rights under the pastoral lease

and native title. Such would not be the ease where an estate or interest in fee

simple had been granted by the Crown. Such an interest, being the local

equivalent of full ownership, necessarily expels any residual native title in

respect of such land.z2

And the new High Court breathes further life into the muldarbi. ln Fejo v Queensland

Gleeson CJ laid down the rule:

The references to extinguishment rather than suspension of native title rights

are not to be understood as being some incautious or inaccurate use of

language to describe the effect of a grant of freehold title. A grant in fee

simple does not have only some temporary effect on native title rights or some

effect that is conditioned upon the land not coming to be held by the Crown in

the future.

Native title has its origin in the traditional laws acknowledged and the customs

observed by the indigenous people who possess the native title. Native title is

neither an institution of the common law nor a form of common law tenure but

it is recognised by the common law. There is, therefore, an intersection of

traditional laws and customs with the common law. The underlying existence

2t Wik People v Queensland, (1996) 187 CLR: 84 per Brennan CJ
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of the traditional laws and customs is a necessary pre-requisite for native title

but their existence is not a sufficient basis for recognising native title. And yet

the argument that a grant in fee simple does not extinguish, but merely

suspends, native title is an argument that seeks to convert the fact of continued

connection with the land into a right to maintain that connection.23

Who are we now in the muldarbi's field of vision? A¡e we Nungas without a

homeland, extinguished to what degree? The rule tera nullius contained and

managed the genocide, the genocide continues in newer forms just as terra nullius is

embodied in new forms.

53 Genocide where it is?

The muldarbi Britain came bearing genocide and in the beginning genocide was overt,

the killing fields were open, genocidists were rewarded and viewed as heroic. Now

the practice is covert, invisible, and more difficult to isolate and name. White

Australia dismisses the word genocide; its place in Australian history and

contemporary life as an emotive response. The word genocide is more easily applied

to the mass murders committed by Nazi Germany zt and more recently to the genocide

in Rwanda, and 'ethnic cleansing' of Bosnia. When genocide is spoken by us about

22lbid :250,per Gummow J.
tsFe¡o v Northern Territory of Austrølia (1998) HCA 58 (10 September 1998) <http:www.austlii.
edu.au/do/disppl/au/cases/cth/high_ctl1998/58.html> per Gleeson CJ, paragraphs: 45-46.
2a In the extermination of those the Nazis viewed as sub-human, were the Jews, Poles, and Slavs.
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us, it is held demeaned, as being too angry and out of control. There is a denialã of

the word being lived and practised:

denial remains the norm. Otherwise progressive whites still seek at all costs to

evade even the most obvious correlations between their own history in the

New 'World and that of the nazis in the Old. A favourite intellectual parlor

game remains the debate over whether genocide is "really" an "appropriate"

term to describe the physical eradication of some 98 percent of the continent's

native population between 1500 and 1900. "Concem" is usually expressed

that comparisons between the US govemments assertion of its "Manifest

Destiny" to expropriate through armed force about 97 5 percent of all native

land, and the nazis' subsequent effort to implement what they called

"Iæbensraumpolitik" the expropriation through conquest of territory

belonging to the Poles, Slavs, and other "inferior" peoples only a generation

later - might be "misleading" or "oversimplified".26

At its thirty-ninth session, in 1982 the Sub-Commission on Prevention tf

Discrimination and Protection of Minorities, declared that acts of genocide were

being committed in various regions of the world.27 Meanwhile the Australian

judiciary and governments name the continuing genocide in Australia in other ways,

such as 'the Aboriginal problem'. The contemporary face of genocide is the native

title extinguishment policy, and the Nunga profile of the state welfare child, the

imprisoned juveniles and adults, the mental health patient, the generations born into

ã The multi-national corporation Daishowa, was successful in a defamation action in Canada against a
supPort group of the Lubicon Cree, for their use of the word 'genocide' to describe the situation
confronting the Lubicon in their efforts to stop destructive developments on their lands.
26 Churchill, Ward, 1994:245.
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assimilation, the tortured victim of racist police, the chronic state of the ill health of

many.ts The state in refusing to speak of the genocide instead uses other words which

nullify any obligation to cease the genocide or to compensate Nungas for the

destruction of life. The assumption is that, if you don't have Auschwitz-style

extermination centres, you don't really have genocide. And yet the missions or

reservations performed the same function as a Nazi concentration camp, with the same

purpose, to constrain and cause the death of Nungas. The full bloods were to die, the

mixed blood was to provide a servant class that was ultimately to become absorbed

into whiteness.

There is a relationship between the destruction of the land and indigenous people;

where genocide has occurred we also see the destruction of the natural envi¡onment.

The two words genocide and ecocide are one in their destructiveness and impact upon

our life. rWithout the natural world, what is it the people become? Our obligation and

role as custodians of the law and the land are destroyed with the destruction of the

natural world. So it is that the idea of genocide, when it applies to indigenous peoples

becomes a much broader concept, the destruction of the people comes with the

destruction of the natural world.

Ward Churchill discusses how the word genocide evolved:

27 This is found in resolution 198212 7'h September of the Commission on Human Rights adopted
resolution L983n4 of 4'h March 1983.
ã ABC Newslink 'Aboriginal groups say health is still appalling' Wednesday 21 April, 1999. The
Council of C-ommunity Health Organisations say there has been one death a month since January this
year on Aboriginal town camps near the mining town of Newman, in'Westem Australia's north. They
say people at C:pricorn and Pampajinya are ending up in hospital with emphysema and pneumonia,
because there is no water, se\¡verage, toilets or housing. Council executive member Margaret Colbung
says they have been told by the State Aboriginal Affairs Department that there are no humanitarian
grounds for help.
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The meaning of the term, coined by the Polish jurist Raphael l-emkin in L944,

is very much broader, both in temporal scope and in terms of the techniques

employed. Although the word itself was constructed by combining the Greek

genos ("race" or "tribe') and the r-atin cide ("killing'), according to Iæmkin it

describes a process considerably more multifaceted and sophisticated than

simple mass murder.2e

Iæmkin comments on the nature of the crime of genocide:

Generally speaking, genocide does not necessarily mean the immediate

destruction of a nation, erccept when accomplished by mass killing of all the

members of a nation. It is intended rather to signify a coordinated plan of

different actions aimed at destruction of the essential foundations of the life of

national groups, with the aim of annihilating the groups themselves. The

objective of such a plan would be disintegration of the political and social

institutions, of culture, language, national feelings, religion, and the economic

existence of national groups, and the destruction of personal security, liberty,

health, dignity, and the lives of individuals belonging to such groups.

Genocide is the destruction of the national g¡oup as an entity, and the actions

involved are directed against individuals, not in their individual capacity but as

members of the national group.'o

Iæmkin observes two phases of genocide, one the destruction of the national pattern

of the oppressed group, and the other, the imposition of the national pattern of the

2e Churchill, W ard, !994:72.
3o Ibid cited :13.
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oppressor.3l Genocide is the deliberate policy to destroy a group of people. The

International Convention on the Prevention and Punishment of the Crime of

Genocide,32 Article 11 of the Convention describes the following acts against a

"national, ethnical, racial, or religious group", as a commission of the crime genocide:

a) Killing members of the group;

b) Causing serious bodily or mental harm to members of the group;

c) Delibe¡ately inflicting on the group conditions of life calculated to

bring about its physical destruction in whole or in part;

d) Imposing measures intended to prevent births within the group

e) Forcibly transferring children of the group to another group

Under Aficle 1LL, the Convention makes the following acts punishable:

a) Genocide

b) Conspiracy to commit genocide

c) Direct and public incitement to commit genocide

d) Attempt to commit genocide

e) Complicity in genocide

Indigenous peoples of Australia suffered all of the above abuses. The assimilation

policy and the forced removal of Nunga children are examples of genocide which still

continue today. Aboriginal children were being taken away from their families and

communities until the mid 1,960's, and while the Aborigines Acts have been repealed

Nunga children are still removed from their families through processes of

3t Ibid.
32 The UN General Assembly Resolution 260A 117,9'h December,1948, became effective on the 21"
January 1951.
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criminalisation and welfarisation. The new way genocide is actioned is not so overt;

it happens in more subtle forms.

The crime of genocide is recognised by customary international law as a violation of

the law of nations; it is a universal crime of universal jurisdiction. The Aust¡alian

Government ratified the International Convention on the Prevention and Punishment

of the Crime of Genocide, on the 8th July 1949, through the Genocide Convention Act

1949 (Cth).33 However it has been decided by the courts that while the Australian

govemment is a party to an intemational convention, that is not sufficient to give rise

to rights and obligations under Australian law.3a An Advisory Opinion of the ICI

described the principles underlying the Genocide Convention as 'principles which are

recognised by civilised nations as binding on States, even without any conventional

obligation'.3s However the Australian state rejects the idea that it has jurisdiction to

prosecute for the crimes of genocide committed against Nungas since 1.788. The

denial of the crime of genocide is genocidal in itself. The judicial officers of the

common law who deny there is an ongoing crime of genocide because the Genocide

Convention is not a part of the domestic law of Australia are themselves complicit in

the crime of genocide.

33 Koowarto v Bjelke-Petersen (1982) 153 CLR L68:224., the court held that ratification alone is not
sufficient to bring the law into the domestic jurisdiction of the Australian common law, further
legislation is required.
3a See Mason CJ and Deane J in Minister for Immigration v Teoh, (1995) 183 CLR 273,286-287.
Chow Hung Ching v The King (1948) 77 CLR 449,478-479, Dixon J said, " a treaty, at all events one
which does not terminate a state of war, has no legal effect upon the rights and duties of the subjects of
the Crown and speaking generally no power resides in the Crown to compel them to obey the
provisions of a treaty'. The same view is expressed in Koowarts v Bjelkc Petersen (7982> 153 CLR
168,224-225 Mason J.
3s Reservations to the Convention on the Prevention and Punßhment of the Crime of Genocide (1951)
ICJ 75 at23.
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However, while the Australian state refuses to acknowledge its intemational

obligations by enacting legislation which would bring the Genocid.e Convention into

domestic law, Nungas affirm that we are peoples, we have an intemational identity,

and we are not subjects of the domestic law . Our relationship with the Australian

state is an intemational one. The crime of genocide against Nungas should be heard

as a matter between the Australian state and the first nations peoples. The jurisdiction

is international. The conflict between Nungas and the state is a conflict of

intemational law. The crime of genocide which is ongoing against the fint nations of

Australia is committed by a state signatory to the Genocíde Convention Australia is

in violation of the Convention.

There is a field of law that is a composition of Aboriginal laws, international

customary laws and the common law of the Australian state which could be invoked to

stop the genocide. This field of laws is what we draw upon when considering rights

and obligations. The High Court in Mabo (No 2) considered contemporary evolving

human rights intemational standards, and Brennan J made the following comment on

the influence of international standards on the common law rights to property of

Nungas:

'Whatever the justification advanced in earlier days for refusing to recognise

the rights and interests in land of the indigenous inhabitants of settled

colonies, an unjust and discriminatory doctrine of that kind can no longer be

accepted. The expectations of the intemational community accord in this

respect with the contemporary values of the Australian people. The opening

up of the Optional Protocol to the International Covenant on Civil and
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Political Rights brings to bear on the common law the powerful influence of

the Covenant and the intemational standards it imports. The common law

does not necessarily conform with intemational law, but international law is a

legitimate and important influence on the development of the common law,

especially when intemational law declares the existence of universal human

rights. ... .. However, recognition by our common law of the rights and interests

in land of the indigenous inhabitants of a settled colony would be precluded if

the recognition were to fracture a skeletal principle of our legal system.36

It is where the field of law intersects that a mergence of law takes place. At that point

the common law has the opportunity to evolve and grow in its capacity to become

more humane and in its place with the natural world and the cosmos. Although the

above comments by Brennan J are encouraging, there is a rider. The mythical skeletal

principle which I referred to in chapter 3,lies waiting in the wings to undo any radical

departure into the light of human rights.

In Re Thompson, exparte Wadjularbinna Nulyarimma and ors,37 members of the

Aboriginal Tent Embassy in Canbera and representatives of Nunga first nations

began proceedings in the Magistrates court of the Australian Capital Teritory, (ACT)

3u Mabo v Queensland (1992) 175 CLR, I : l6,per Brennan J, who is not without Aboriginal support
(Noel Pearson has been a staunch crusader for the High Court decision) see the following quote from
Pearson in Yunupingt t997: 1.51., "..I am a great believer in the imperative of those charged with
developing the common law to redouble our effofs when injustice looms inevitable and unavoidable,
to ever refine its rules and to strive to locate the justice and balance which frequently only remains to
be found. This imperative remains as long as, to paraphrase His Honour Justice Brennan (as he then
was) in the Mqbo (No 2) decision, the skeleton of the common law, which gives it its intemal logic and
consistency, is not fractured.' Whereas Bird G 1996:104 argues that while ' the legal system is dressed
up in the language of objectivity and neutrality, ..its 'skeletal framework' privileges white versions of
history and legality.
3? (1998) ACTSC, 136, Crispin J, 13 December 1998. This decision is currently subject to an appeal to
the Full Court ofthe Federal court.
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claiming that the Prime Minister of Australia John Howard, and other federal

parliamentarians were complicit in acts of genocide by enacting the amendments to

the Native Title Act 1993. It was submitted to the court that the amendments would

perpetuate the ongoing cycle of genocide. The magistrate held there was no crime of

genocide known to the common law. The applicants then made an application for a

writ of mandamus before the ACT Supreme Court, to direct the magistrate on whether

or not there was a crime of genocide known to the common law. Arabunna elder

Kevin Buzzacott spoke to the court about how Koori peoples still carry the law, or in

his words; 'the key to this country'.38 Kevin Buzzacott advised the court that he had

joined the genocide action because of his obligation to the law of his Arabunna

country of Lake Eyre in the north of South Australia. In protecting the law from

further violations we are engaged in constant conflict, and as Kevin Buzzacott

explained to the court, '...we are on the brink of war with your system of laws, a

system of laws which continues to oppress and bring death to our families and

communities.'3e Crispin J decided that even though the evidence before him showed

there was genocide committed against Nungas, there was no crime of genocide

known to the laws of the ACT.{

For present purposes, it is unnecessary for me to determine whether the

particular conduct to which he referred would have been sufficient to sustain

charges of genocide if such an offence formed part of the domestic law of

Australia there is ample evidence to satisfy me that acts of genocide were

committed during the colonisation of Australia.al

3t I have included an extract from the court transcript of Kevin Buzzacottin chapter 2.
3'g (1998) ACTSC 136, Transcript of evidence from Kevin Buzzacott before Crispin J, 14th September
1998.{ (1998) ACTSC, 136 Crispin J, 13 December, 1998, paragraphs: 69 and72.
41 (1998) ACTSC, 136, Crispin J, 13 December 1998, paragraph: 78.
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Why did the prosecutors in the ACT genocide case conside¡ the NTA 1993 and its

L998 amendments to be genocidal? KevinBuzzacott spoke of his lawful obligation to

care for country, an obligation which is violated by the NTA 1993, its rule of

extinguishment and the validation of non - native title. The act establishes a process

for the negotiation of native title agreements, many of which are in violation of

custodial obligations. A native title agreement finalised during 1998 involved some

members of the Adnyamathanha people in an agreement on the development of the

Beverly uranium mine. The agreement violates the law because the mine will damage

the ruwe, and its laws. I understand that these developments would be given the

approval by the state government in the absence of any Nunga involvement.

However the nature of these developments - the mining of uranium, and other

proposals in this region - the building of a space base at Woomera, and the

development of a nuclear waste depository site, are all developments that have

potential long - lasting detrimental impact. To seek the consent of traditional owners

in processes which are in violation of our laws is to seek our consent to genocide.

The outcome will be killing the ruwe, the people, the culture and our law ways. The

fact some members of the group have agreed to the genocide does not excuse the

genocidists, it merely illustrates the extent to which the life of Nungas is contained

within the belly of genocide itself. The relationship we have to the land was given to

us by the Creator; this is our ultimate authority, it is this creative process which

determines final outcomes. Our rights and obligations cannot be extinguished

through the imposed rule of terra nullius or the contemporary process of negotiating

muldarbi deals that gives consent to our own genocide.a2

a2 The native title claim of the Adnyamathanha was the first claim to be registered in South Australia.
Registration of their claim in March of 1999 gives them the 'right' to negotiate. Within a month the
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The ACT genocide case heard extensive evidence of the trauma and serious mental

harm caused to Nunga communities throughout Australia, as a result of dispossession

and damage to our ruwe. I¿nd relates to every aspect of our being. Our relationship

to land is central to our life; the severance of this relationship is in itself an act of

genocide, an act supported by the NTA 1993. The legitimacy of this legislation in one

sense is similar to the way that terra nullius was considered a valid and legitimate

basis upon which to dispossess Nungas from their territories for two centuries. The

NTA 1993 comes to fill the vacuum left by the 'white out' of terra nullius from

Australia's laws of property through its validation of European invasion and land

theft. The impact of the NTA 1993 and its amendments is to systematically impose

conditions of physical or underlying psychological harm upon Nungas. The intent of

the genocidists is to make things so uncomfortable for people that they will

'voluntarily' disassociate themselves from the group in order to avoid the

consequence of membership, bringing about group dissolution. Many Nunga

individuals and communities have expressed the trauma they are experiencing from

the pressures imposed upon them by the native title process.

When Nungas raise the issue, of our right to have the genocide stopped and the right

to be compensated for the trauma we have endured, we are responded to by a legal

system which views causation as being from one individual action.

It is clear that John Howard and many others 'refuse to feel guilty' exactly

because they deny personal responsibility or any causal connection for what

happened in the past. But the relationship between past action and present

responsibility is in fact more complicated than such a straightforward

federal govemment approved the Beverly Uranium mine, a mine that has been criticised by
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syllogism might imply. It is not self-evident to assume that a denial of

reparation flows f¡om a denial of guilt. 'Inter-generational guilt' is not an

impossible concept. The children of a bank robber are not guilty of theft; but

neither are they entitled to live off illegal eamings with impunity: that debt

must still be repaid. It is a principle that we express not only in law (see for

example, Proceeds of Crime Act, 1987) but in ethics, as for example over the

issue of the retum of Jewish property, land, money, and art, confiscated by the

Third Reich. Likewise, although it was previous generations of white

Australians who were guilty of the theft of Aboriginal land through the

ideology of tera nullius, their descendants continue to reap its benefits. The

present-day privilege of white Australians has been built upon the guilty acts

of their predecessorsÍ3

The citizens of Australia are like the children of bank robbers left to freely spend the

spoils of the crime and like the descendants of Nazi war criminals left to spend the

wealth of murdered Jews. There does exist a connection between the crimes

committed in the past. It is in the way Australia lives off the wealth of our ruwe as

we continue to barely survive the invasion. Our extinguishment or loss has been your

reward. Nungas have a right to expect support from all levels of the judiciary and

government to put a stop to genocide; their omission or failure to act invokes that

which was expressed by Justice Jackson of the Nuremberg Tribunal, that is, the

obligation falls upon ordinary citizens as it did with German citizens, to prevent the

crime of genocide occurring. This obligation also falls upon the citizens of Australia,

as the genocide continues in the face of most Australian citizens. Not to take action is

environmentalist for its use of leaching methods in the extraction of uranium.
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to leave the struggle for the protection of human rights in a place that will become

increasingly regressive :

The idea that a state could not itself be the subject of genuine legal constraints,

or of a critique in terms of legal values, because the state is itself constituted

by the law, is a potentially dangerous ideaÍ

Citizens and the courts hold a responsibility not to blindly uphold the authority of

those holding power, but to utilise the jurisdiction of the common law to ensure that

human rights standards are maintained and not abused by the state. These are ideals

far removed from the current reality of Nungas. Following numerous statements to

the court from Nunga peoples from different country.as Crispin J delivered a

judgement that retained the muldarbi we have always known, and in doing so

revealed his own complicity when he said:

On the contrary, the proper exercise of the democratic function within a

multicultu¡al society may frequently involve striking a balance which will

involve causing distress to members of particular ethnic groups in order to

protect the interests of others. In any event having considered all of the

arguments advanced by the applicants and intervenors I have been unable to

find any evidence of acts that would give rise to an arguable case against any

of the proposed defendants.a6

a3 Manderson, Desmond, 7998:236.
aa MacCormick, N, cited in Kerruish, Y,t998:73.
as Evidence before Crispin J was given by Jenny Munroe, Isobel Coe, Billy Craigie (now deceased, a
long time campaigner and one of the original initiators of the Aboriginal Tent Embassy. He died
shortly after the commencement of the court proceedings), Robbie Thorpe, Wadjularbinna
Nulyarimma, Kevin Buzzacotl, Mingli Wanjurri Nungala, Alison Hoolihan, Ray Swan, Michael
Anderson, and other affidavit evidence was given by those unable to travel to the hearing.
6 (1998) ACTSC, 136, Crispin J, L3 December 1998, paragraphs: 79 and 80.
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Like Australia, the US judiciary is reluctant to prosecute crimes of genocideaT and

most other colonial jurisdictions have the same reluctance. We have seen the High

Court act as a result of international pressure and seemingly overtum terra nullius in

its application to the property laws of Aust¡alia. Will the pressure mount again in

response to the condition of genocide? Or are there too many muldarbis who would

be adversely affected? Do they hold a power which has the capacity to prevent

intemational pressure from mounting?

5.4 Protection, segregation,journey to death

Genocide was maintained and supported by legislation enacted by the states,

Aborigines,Acfs. The muldarbi intention was to bring about our destruction as distinct

peoples, to bring about the death of the 'full-blood' and the absorption of the 'half-

caste', into an overall 'whiteness of being'. Survivors of invasion were rounded up

and confined to reserved 'crown lands', called 'Aboriginal reserves', they were

institutions used to contain the declining Aboriginal population:

The chief protector was able to restrict any Aboriginal or half-caste to a

reserve or institution, or remove them from a reserye or institution. It was

illegal for an Aborigine to be removed from his district without permission,

and for a non-Aboriginal person to be on a reserve without permission. The

chief protector could direct any Aborigines or half-castes who were camped,

'or about to camp', near towns or municipalities to remove to another location

a7 Churchill, Ward, 1994:23.
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as directed. Any individual found loitering in any town or municipality 'and

not decently clothed' could be directed to move on.a8

The Aborigines Acts of 1911 (SA) provided the legal framework for the confinement

of Nungas onto Aboriginal reserves.o' The Aborigines Actsso controlled most aspects

of Aboriginal life.sr Nungas were to become institutionalised wards of the state. The

Aborigines Acfs provided for the appointment of Protectors of Aborigines; they were

the administrators of the Aborigines Acts, administering a system of rules enacted by

the states for the popular purpose of the 'protection' of Aborigines. The Aboriginal

Protector had total control over the lives of Nungas; we were known as 'protected

persons' rather than citizens of our own nations. 'We were not even acknowledged as

citizens of the new colonies (not that we would have wanted to be) even though we

were deemed 'British subjects'.52. The Protector became the legal guardian of all

indigenous children until the age of twenty-one years. All movement of people onto

Æ Foster, R, 1997:L1.
4e This Act repealed the Aboriginøl Orphans Ordinance tS44 (SA) and was modelled on the
Aborigines Act 1886, (Qld). NSW enacted the Aborigines Protection Act 1909, and the Aboriginals
Ordinance 1918 (NI). Tasmania had no legislation of this type as they argued there were no
Aborigines left, however they still legislated the Cøpe Barren Island Reserve Act 1912 (Tas) for a
place where the survivors of genocidal policies lived as the invisible Tasmanians. The Tasmanian
situation illustrates the schizophrenia of the coloniser, in one hand they peddle the myth of
extinguishment of the Tasmanian Aboriginal people and in the other they enact legislation to contain
the supposed extinguished peoples. The Aborigines Act of 1910 (Vic) repealed the earlie¡ Aborigines
Act 1890 (Vic). The A borigines Act 1897 (WA) amend ed the Aborigines Protection Act 1886 and the
Aborigines Act 1889 (WA).
5o Under the Aborigines Acts the Protector of Aborigines was delegated power by the Crown to
determine where Nungas were to reside, custody and education of children, the conditions under which
Nunga children where placed in apprenticeship, and the distribution of monies.
sl In 1890 the SA Protector Hamilton drafted an Aborigines Bill for the protection and management of
the 'Aboriginal natives'. The Bill passed on 7 Decembe¡ An Act to malæ provision for the better
Protection and Control of the Aboriginal snd Half-caste Inhabitants of the State of South Australia
1911, (SA). The initial proposal to enact legislation modelled on the Queensland Aborigines
Protection Act 1897, failed in SA. One of the proposals which came before the SA Select Committee
was to introduce a perrnit system to be held by employers of Nungas. It is thought that the Aborigines
Protection Bill lailed mainly because of a successful lobby by pastoralists who were concerned that
they would lose the ability to exploit Nunga labour. However the pressure to introduce an Aborigines
Protection Act grew. Foster, R, 1997:5,9.
s2 For fufher discussion see Chesterman and Galligan 1997 :32-33.
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and off reserves tü/as controlled as was the movement of Nungas across their

traditional territories, ruwe which was becoming increasingly invaded by pastoralists

and farmers. The colonies established reserves, and the round - up and placement of

Nungas at these institutions served to provide enclaves of slave labour for the local

pastoral and agricultural industries. At a time when slavery was no longer practised

within the boundaries of 'law', the Aborigines Acts provided a cheap labour force

under the control of the Aboriginal Protectors. For their work families received bare

survival rations. In deciding where to place Nungas when we \ryere rounded up like

sheep destined for one of their concentration camps, no consideration was given to our

clan identity or our language group; the colonists displayed complete ignorance and

lack of understanding of Aboriginal culture. Confined to 'Aboriginal reserves'

Nungas \ryere removed from their traditional ruwe and relocated to other regions,

sometimes hundreds of kilometres away. The colonial administration planned our

death, or alternatively the total absorption of Nungas into mainstream Australian

culture.

The colonist attempted to construct all aspects of our being, even the construction of

our death, where they engaged our old people in the digging of their own graves,

graves that were frequently filled with empty coffins as the bodies had already been

snatched by those who traded in human body parts to sell or display in European

museums or wealthy private collections. As towns and settlements expanded more

Aboriginal reserves were set aside, outside the town boundaries. The survivors of the

initial impact of the invasion were removed to reserves away from the eyes of early

settlers, to be rendered invisible
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A policy of segregation involved more than the separation of white from black, it also

divided 'half-castes' from 'pure blood' or 'full blood', 'aboriginal natives'. The

segregation policy was genocidal, intending the absorption of 'half-castes' into white

society. Segregation is based on the idea of the superiority of the dominant culture; it

aims at keeping groups separate, unmixed and ranked in a hierarchical position.s3

The survivors of the genocidal policies of the coloniser lived to re{ell their stories.sa

Colonists in their shame glossed over the darkest aspects of colonial history, and tell a

different story. Indigenous peoples are rarely mentioned in colonial histories and if

referred to, are noted as a dying and disappearing race. The state kept few records of

the massacres, - the deliberate poisoning of rationed foods and waterholes and the

spread of disease. The archival records which are available provide a sanitised

version of history; a reading between the lines is necessary to understand the fullness

of this story of invasion and genocide:

Sturt's account of his travels along the Murray (then called the Hume) suggests

a significant Aboriginal population in the area. He first met significant groups

of Aboriginal people on 6 June, 1838, somewhere between the junctions of the

Ovens and Edward rivers with the Murray, probably in the vicinity of the

present day towns of Cobram or Tocumwal. He provides numerous references

to meetings with Aboriginal groups in the area. He later commented on

evidence of a small-pox epidemic. He wrote:

s3 See the Special Study of Racisl Dßcrimination in the Political, Economic, Socisl and Cultural
Spheres, United Nations publication, Sales No 7[.){IV.2, paras.366-367,and also the Cobo Report
E/CN.4/Sub.2/L983 l2l I Add.1 10 June 1983 :5.
sn It is one of the aims of this thesis to give voice to a voice which has in the past and continues today
to be subordinated by the state.
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I observed many of them as if pitted by the Small Pox, so that it would appear

the disease which was raging with such a fearful effect upon them when I was

on the Banks of the Darling in 1828 and of the Hume in 1829, had been

universal.It must have committed dreadful havoc amongst them, since on this

journey I did not see hundreds to the thousands I saw on my former

expeditions.55

Georgina Williams speaks of the impact of segregationist policies on the Kauma

People and from her own experiences growing up as a child on Pt Pearce Aboriginal

mission station:

At first glance there were an estimated 3,000 and after 20 years of 'settlement'

the estimates are that there were 150 of the Kauma tribe (from the Adelaide

Plains), taken to the first SA mission at Poonindie. This is where my

grandmother was born, and she was later moved when the government closed

down Poonindie. The Kaurna people were dispersed yet again to Port Mcl-eay

and Point Pearce, and forced into enclosures where the permit system

operated, and we were hand-fed on a starvation diet called rations. Until 1.3,

all my life was spent in that encapsulation. All the things the people took with

them, their history, their stories, their songs, were encapsulated with them. We

have an oral tradition of the transference of information - didn't use books -

and this tradition was systematically closed down, through punishment. The

missionaries would withdraw our ration issue for 'practising heathen barbaric

5t Cited in Federal Court decision,The Members of the Yorta Yorlø Aboriginal Community v the State
of Victoria and Ors (1998) 1606 FCA, (1S December, 1998)
http//www.austlii.edu/au.cth.federaþt/1998.1606.htmL,18/1211998, p 31.

209



ways'. No food, you get hungry. Behaviour modification - just like they use

in factories today, particularly in the third world.s6

From first contact with the coloniser we leamt that their rules about 'us' were

muldarbi ones, some more overt than others. Their rules were designed to destroy our

life as distinct peoples, their rules made a clearing for their new colonial order.

55 Assimilation final absorption and the imposition of the national

pattern of the oppressor

The dominant society is perceived as being superior and therefore legitimate in

imposing itself upon other groups of people. The policy of assimilation is imposed

and intended to destroy the culture and society of one group through its total

absorption into the culture of the dominant society. The absorption of one group into

the other aims to produce one homogenous society. The less powerful group is forced

to discard its culture and beliefs, as a condition of their acceptance by the dominant

groupJT

The movement towards an assimilationist policy began in the late 1930's and it

remained the official Australian government policy until the beginning of the 1,970's.

The state's motive was to assimilate Nungas into the values and belief systems of the

5u williams, G, 1986:28.
57 A reference to assimilation polices that states have imposed upon indigenous peoples internationally
is referred to in the Special Study of Racial Discriminøtion in the PoliticøL, Economic, Socisl and
Cultural Spheres, United Nstions publication, Sales No 7l.XlV.2. para 370, also cited in the Cobo
Report. E/CN.4/Sub.211983/2t/Add.1 10 June 1983:6. In the Royal Commission Report into the
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coloniser, the expectation was the disappearance of Nungas into the Anglo-Australian

monoculture. Assimilation was defined by the Australian govemment in 1961 at its

Native Welfare Conference :

The policy of assimilation means that all Aborigines and part-Aborigines are

expected eventually to attain the same manner of living as other Australians

and to live as members of a single Australian community enjoying the same

rights and privileges, accepting the same responsibilities, observing the same

customs and influenced by the same beliefs, as other Australians.ss

The permit system or 'exemption' from the Aborigines Act,se which Georgina

Williams refers to above, provided one model for the South African apartheid

system.o Permits were used to facilitate the 'breeding out' of the 'Aboriginal race';61

the exemption system was designed to assimilate Nungas into white Australia,

separating us from families and communities. The movement of a Nunga away from

a detention centre was permitted in accordance with the consideration of a quantum of

'white' and 'black' blood, and 'perceived intelligence'. The certificate of exemption

under the provisions of the South Australian Aborigines Act 1934-39 was in part

worded as follows:

Aboriginal Death in custody of Malcolm Smith, Hal Wooten, refers to the assimilation policy as being
responsible for the death of Malcolm Smith and refers to the policy as being genocidal.
s8 Rowley, C.D, L972:399, also cited in Cunneen, C, Libesman, T, 1.995:35.
5e Aborigines Act Amendment, Act 1939, (SA) section 1.1a, exempted Nungas from the provision of the
Act.
o Australia differed from Africa, in that we were to be absorbed into the white community, not as in
Africa separated from it. If we were of the same population density as Africans the apafheid polices
would have also been the same. In Queensland and Westem Australia, where there were high Nunga
populations colonists were fearful of blacks outnumbering the whites. These fears led to the exclusion
of Nungas from voting in 1902. For a further reference see, Chestennan and Galligan 1997:13.
6r Aborigines Act Amendment, Act, SA, 1939, section 11a, enabled indigenous people to become
exempted from the provision of the Act.
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..by reason of his character and standard of intelligence and development,

should, subject as hereinafter provided, be exempted from the provisions of

the Aborigines Act, 1934-1939, does hereby declare that, during the time this

declaration remains in force, the said....... shall cease to be an aborigine for

the purpose of the said Act.62

Exemption from the provisions of the Aborigines Act did not imply a recognition of

rights or freedom from the Act; the Aborigines Protection Board could revoke the

exemption at any time. Certificates of exemption were issued by the Protector

without notice being given to individuals and without their consent.63 Exemption

procedures were also used as a punitive measure, to expel people from reserves and

restrict contact with family. The following letter to a Nunga from the secretary of the

Aborigines Protection Board reveals how exemptions were used to facilitate

assimilation and dispossession :

I have to advise that you have been expelled from all Aboriginal Institutions

and Resen¡es in South Australia, consequently you will not be permitted to

live at Point Mclæay or any other Reserve for Aborigines. Moreover the

Board will probably exempt you and your Wife from the provisions of the

Aborigines Act. If this course is adopted you will not be permitted to live with

or have any relations with the Aborigines of South Australia. My advice to

62 Aborigines Act 1934-39 (SA) section 11.a, exemption from the provisions of the Aborigines Act. For
a further discussion on the history of the exemption system in SA, see Mattingly, C, and Hampton, K,
1988:49, for stories told by Nungas of their experiences of the exemption system.
u3 In my own oral history family members have told stories of exemption certificates being delivered to
them without their prior notice. I have heard stories of them retuming the exemption cefificate,
stating they had no need for it, as it only allowed them to drink in public, and as they were not drinkers
it was of no benefit.
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you is to make your home in Victoria and make the best of the situation in

which you have placed yourself by your past misconduct.s

Exemptions were promoted by the colonisers as extending citizen rights; they argued

Nungas would be offered freedom from the Act and access to govemment benefits,

and the right to consume alcohol.65 However the exemption permits were also used

as a punitive measure to expel Nungas from reserves and once expelled, restrict

further contact with family. Families or individuals wanting to return home to the

mission were forced to apply for a permit. Frequently these requests were refused.

The process was effective in dismantling the Nunga relationship to ruwe and kin.

The exemption permit in Australia had the same objective as the permit system

canied by black South Africans. Both regimes aimed to maintain a white supremacist

culture. But in Australia the practice of it was different from the South African

system. The South African government maintained a white supremacist regime

through the separation of black and white. The Australian assimilation policy

maintained white supremacy through the absorption of black into white, and in

Canada the policy of assimilation was applied with the same genocidal intent:

I Cited in Mattingly and Hampton 1988:48.
65 Nungas who were exempted were entitled to the Commonwealth Matemity Allowance, and Child
Endowment payments, and Invalid Old Age pension. But these entitlements were only paid to those
who continued to live away from the reserves and lived a European life-style. This was a result of a

1942 Federal Cabinet decision which narowed entitlement to only those holding a State Exemption
Certificate. T'he Social Services Act 1959 (Cth) made entitlement to benefits to all Aborigines except
nomadic full-bloods.

213



I want to get rid of the Indian problems. Our objective is to continue until

there is not a single Indian in Canada that has not been absorbed into the body

politic and there is no Indian question.66

Whilst some of the states' Aborigines Acls were repealed in the 1960s,6? the impact of

these oppressive laws still persists in our communities today while assimilation is no

longer public policy it still functions in the form of main-streaming. That is where

Nungas are absorbed into mainstream Australian society and culture because there is

no other choice for those who have no land base, language, or culture, which have

already been stripped from us. Nunga initiatives were developed to assist our people

who were struggling against the genocide of living on the edge of the mainstream. In

the early 1970s these initiatives were based on the principles of self-determination,

and many of these initiatives were funded by the federal government. However the

federal government has also used these funding relationships for its own public

relations objectives, to dispel the growing intemational scrutiny of Australia as a

white supremacist state. Many of these early initiatives are now being dismantled. In

1989, as a result of the establishment of ATSIC, almost the entire federal govemment

budget allocated to Aboriginal Affairs was shifted from the Department of Aboriginal

Affairs to the new ATSIC statutory body.ff Nunga communities are dependent upon

government funding to supply basic health, and housing seruice, and this funding base

* Cited in Venne, Sharon and Sasakamoose, Eileen, t994:lL,taken from a quote by Duncan Campbell
Scott, Deputy Superintendent of Indian Affairs, 7913-1932 made in the film Time Immemorial.
67 In SA the Aborigines Acts werc repealed in the 1960's however in Queensland the Acts were still law
in the 1970's.
G Budgetary allocations to the Institute of Aboriginal Studies, an organisation established to gather
infomration for the federal govemment on Nunga communities throughout Australia, were guaranteed
direct grants from the federal government. This organisation was spared the humiliation of fighting for
the crumbs at ATSIC commissioner or regional council meetings. Its future as a gatherer of
information on indigenous peoples was guaranteed. The same funding arrangements were also made
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is being eroded and cunent trends indicate the body is likely to be dismantled by the

federal government.6e Nungas would then be reliant on mainstream services, where

they are able to access them. Many remote communities will remain remote and

isolated from essential services, most importantly health services. Some Nunga

communities have been coerced into native title agreements simply to fund what most

Australians take for granted as basic human rights: health care, housing, education.T0

While the Aboriginal Affairs Act 196271 repealed most of the provisions of the

Aborigines Act,it remained assimilationist in its intent and purposes. When the Bill

was introduced, the Minister of Works G. Pearson made the following comment:

..the Bill abolishes all restriction and restraints on Aboriginals as citizens,

except for some primitive full-blood people in certain areas to be defined.T2

The definition of Aborigines was altered and the distinction made between an

'Aboriginal' who was defined as a 'full-blood descendant of the original inhabitants

of Australia', and a 'petson of Aboriginal blood', defined as someone of less than

'full-blood'. Under the Act a definition was still required because aspects of the Act

applied differently to 'Aboriginals' and 'persons of Aboriginal blood'. The new

Aboriginal Affairs Board, (a change of name from the Aborigines Protection Board)

was required to keep a Register of Aborigines, Aborigines being full-bloods. The

Board was delegated to: 'remove the names of those persons who, in its opinion, are

for the Imparja television network. Imaparja has an impofant function to fulfil for the federal
government in the communication of government propaganda.
6e Canberra Times reports fufher attempts to gut ATSIC,2g.7.gg.
7o These agreements for example have been negotiated in remote locations. One example: is Katherine
in the NT, the community negotiated for the use of a kidney dialysis machine.
71 Its full title being An Act to repeøl the Aborigines Act, 1g34-3g, and to promote the welfare and
advancement of Aborigines and of persons of Aboriginøl blood in South Australia and for other
purposes,
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capable of accepting the full responsibilities of citizenship'. Foster argues that the

exemption system still had a function, only now it was more narrowly focussed on

'full-bloods'.?3

5.6 Forced removal of children and the destruction of the national

pattern of the oppressed group

The removal of Nunga children from their families and their detention in state

institutions, was a genocidal act deemed 'lawful' by the recent High Court decision in

Kruger.Ta The forcible removal of children from one group to another is a crime of

genocide.Ts The removal of very young children and infants from their families,

traditional lands, culture and language severed relationships. The intention was to

destroy the family and the individual's nation. The following quote taken from a

Protector in WA expresses the intention that lay behind a policy that was implemented

throughout Australia:

In'Westem Australia we have the power under the Act to take any child from

its mother at any stage of its life, no matter whether the mothe¡ is legally

married or not. It is, however, our intention to establish sufficient settlements

to undertake the training and education of these children so that they may

become absorbed into the general community.T6

72 Report of the Aborigines Protection Board,!962:3,cited in R Foster 7997:46.
73 lbid, See Aboriginal Affairs Act, 1962, (SÁ) section 12.
7a Kurger &Ors v the Commonwealth of Australia,TggT 1,46 ALR 126. This decision fortunately is
not without its critics, see Kerruish 1998:65.
75 International Convention on the Prevention and Punßhment of the Crime of Genocide,Article 11, i.
76 

Quote from Neville, Aboriginal Protector, taken from the Commonwealth conference of t937. He
was an Administrator working in WA during the 1.930s cited in Beresford and Omaji, 1998:48-49. See
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Individuals were absorbed and assimilated into the dominant culture, and many were

never seen by their mothers or nations again. Those who made it home, retumed

scaned and damaged from their experiences of institutionalisation in state children's

homes and placements with foster families. The forced removal of children from their

families continued into the 1,960's. The following quote is a small extract of the story

of rù/adjularbinna, stolen as a young child from her people at Doomadgee in the Gulf

country

I think it was in the late 1930s that I was taken in. You went to school, you

got educated, children played around in the play-ground sometimes when they

weren't working, but because I was half-caste and I had white blood in me I

worked in the hospital. I did it in play hours, and then the bell would go for

school and I'd have to run and get ready for school. So I didn't have a normal

play around in the playground

I worked in the hospital and I worked in the office and in the superintendent's

place as a cook; a slave, you know. You put the missionaries' shoes at their

feet when they're ready to put their feet in them. You carried bath-water for

them up and down a flight of stairs - hot water out of the boiler - and you had

to touch it to see if it was wann, right temperature, and then they got into it

and if it was too hot you got clipped over the ears.

'We were very hungry, too, in lots of ways and because I was skinny and tiny

out of the bunch of girls I'd go in, crawl under the fence into the missionaries'

yard before I even went to work - I was still a little kid - and I used to go into

also reference to the Western Australian history on the policy 'biological absoqption' in Purdy,
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the slop tin...to see if there was any food if there was any food for all the kids

as they were lined up outside; I'd have to sneak in, they'd have to lift up the

fence to let me in because I was the smallest in the bunch. The missionaries

had their left-over foods - apple and orange peel - all in a tin that was just

under the kitchen window...for the pigs....and I'd crawl in under the fence

and go and get it and bring it back.77

Once placed in the state institutions Nunga children at the best survived an alien

environment, one which was detached from all aspects of Aboriginal culture and

heritage. Children were trained in westem traditions to perform as a cheap labour

force for the colonising culture. At its worst, the children were fed starvation rations,

while being physically and sexually abused. It is difficult to understand the thinking

behind the High Couf in Kruger; the cruel and forcible removal of young babies and

children from their homes was interpreted as a benevolent welfare policy, deemed to

be 'in the best interests of the child'. Kerruish however characterised the decision in

Kruger as 'perplexing' and 'wrong'.78

In Kruger five Aboriginal plaintiffs were as children forcibly removed from their

communities in the Northem Tenitory, and the sixth plaintiff, had had her child taken

from her. The plaintiffs sought a declaration that the Aboriginals Ordinance 1918

(NT), aúhorising the removal of children, was constitutionally invalid, and that

damages be awarded for false imprisonment and deprivation of liberty. The following

Jeannine, 1996:47-49.
77 rJVadj ularb inna, 7993 :142-7 43
78 Kerruish, V, 1998:66.
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provisions of the Aboriginals Ordinance 1918 ND were considered by the High

Court:

s6 (1) The Chief Protector shall be entitled at any time to undertake the care,

custody, or control of any aboriginal or half-caste, if, in his opinion it is

necessary or desirable in the interests of the aboriginal or half-caste for him to

do so, and for that purpose may enter any premises where the aboriginal or

half-caste is or is supposed to be, and may take him into his custody.

(2) Any person on whose premises any aboriginal or half-caste is, shall, on

demand by the Chief Protector, or by any one acting on behalf of the Chief

Protector on production of his authority, facilitate by all reasonable means in

his power the taking into custody of the aboriginal or half-caste.

s7.(1) The Chief Protector shall be the legal guardian of every aboriginal and

of every half-caste child, notwithstanding that the child has a parent or other

relative living, until the child attains the age of eighteen years, except while

the child is a State child within the meaning of the Act of the State of South

Australia in force in the Northem Territory entitled The State Children Act

1895, or any Act of that State or Ordinance amending or substituted for that

Act.7e

7e The Chief Protector and Protectors of Aboriginals were appointed under the Ordinance. After an
amendment of the Ordinance in 1939 the Director of Native Affain became the successor in function
to the Chief Protector. In 1953, section 7 was amended to read: 'The Director is the legal guardian of
all aboriginals'.

219



(2) Every Protector shall, within his district, be the local guardian of every

such child within his district, and as such shall have and may exercise such

powers and duties as are prescribed.

s16 (1) The Chief Protector may cause any aboriginal or half-caste to be kept

within the boundaries of any reserve or aboriginal institution or to be removed

to and kept within the boundaries of any reserve or aboriginal institution, or to

be removed from one reserve or aboriginal institution to another reserve or

aboriginal institution, and to be kept therein.

(2) Any aboriginal or half-caste who refuses to be removed or kept within the

boundaries of any reserve or aboriginal institution when ordered by the Chief

Protector, or resists removal, or who refuses to remain within or attempts to

depart from any resen¡e or aboriginal institution to which he has been so

removed, or within which he is being kept, shall be guilty of an offence

against this Ordinance.

The High Court majority decision endorsed the constitutional validity of the

Ordinance. Gaudron J in a dissenting judgement found the Ordinance invalid because

it breached constitutional provisions, protecting free movement and association. The

other dissenting judgement of Toohey J found the Ordinance invalid, for breaching

constitutional rights to equal treatment. The plaintiffs' claim of genocide was

unsupported by all of the judges. The following are the comments by Dawson J on

the issue of genocide:
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The first thing that may be said is there is nothing in the 1918 Ordinance, everL

if the acts authorised by it otherwise fell within the definition of genocide,

which authorises acts committed with intent to destroy in whole or in part any

Aboriginal group. on the contrary, as has already been observed, the powers

conferred by the 1918 Ordinance were required to be exercised in the best

interests of the Aboriginals concemed or of the Aboriginal population

generally. The acts authorised do not, therefore, fall within the definition of

genocide in the Genocide Convention.s0

The Ordinance in describing the removal of Nunga children as being 'in the best

interests' was the basis fo¡ the High Court's unanimous decision that the forced

removal of Nunga children were not crimes of genocide. However on the issue of the

intent to commit genocide Kerruish argues:

The authorisation of acts defined in terms of a specific intent introduces a

discursive element of purpose that is not satisfied by infering the intent from

the effect of the Ordinance. It would have to be shown that in conferring

removal potwers on an official, the legislature sanctioned their genocidal

exercise in the sense of including such an exercise within the range of

permitted actions.sl

The High Court decided not to decide the question of genocide and decided that the

constitutional law issue of whether or not the ordinance was within the power of the

w Knger &Ors v the Commonwealth of Austrølia,tgg7 746ALR 126:
81 Kerruish, V, 1998:69. 
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legislature to authorise genocide was 'unnecessary to consider'.82 What are we to

conclude from Kruger? ls Parliament allowed to commission the crimes of genocide?

Kerruish argues there is no clear answer, and the matter remains dangerously

undecided as to what the law says about genocide:

On the question of the constitutionality in Australia of genocide, the High

Court's judgements, taken together, cover the field of logical possibilities

(true, false and undecided). That is to say, if the relationship between

genocide and constitutionality is expressed as the proposition that the

Commonwealth parliament has the power to authorise genocide, this

proposition has been said by one judge to be true, by another judge to be false

and by the remaining four judges to be undecided.s3

5.7 Cultural genocide the destruction of the national pattern of the

oppressed group

The land is our mother, and ruwe is the core of our culture and traditions. Our forced

removal from the land was an act of cultural genocide. Our separation from ruwe was

to remove our cultural foundation. The stripping from us of our culture and traditions

and the imposition upon us of an alien language and culture, are acts which lead to the

destruction of tradition and culture.

t' Cited in Kerruish, Y,7998:69 a reference to Brennan CJ in Karger &Ors v the Commonwealth of
Australiø, 1997 146 ALR 126:138.
83 Kerruish, Y,1998:79.
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Cobo in his report to the UN argues that where states discriminate deliberately against

people for their refusal to abandon their culture, customs and traditions they could be

deemed cases of 'ethnocide' or 'cultu¡al genocide'. Cobo sees genocide as being a

crime against the rights and dignity of a people. "It is a people's cultural heritage that

is the expression of that people and that is the true bond of the people's unity." To

destroy our culture is to destroy our future as a culturally distinct people.s

The destruction of the natural world impacts upon our life in a way that is beyond the

understanding of most white people who fail to understand that the ripping and tearing

of the body of the ruwe is as though it were attempting to murder our mother. The

processes of colonialism have conditioned our response, many no longer express their

feelings in the traditional way; their feelings now instead lay buried in prisons, in

altered mind states, or simply simmering in deep trauma and depression:

In the early 1960's,I saw bulldozers rip through our Gumatj country in north-

east Arnhem [¿nd. I watched my father stand in front of them to stop them

clearing sacred trees and saw him chase away the drivers with an axe. I

watched him cry when our sacred water hole was bulldozed. It was one of our

Dreamings and a source of our water.85

8a Special Study of Racial Discrimination in the Political, Economic, Social and Cultural Spheres,
United Nations publication, Sales No 7tXlV2. paras. 450, and cited in the Cobo Repof
E/CN.4/Sub.2 I 7983 /2L I Add 3 1 7 June t983 :l 4, 76.
8s Yunupingu, G, 7997 :2.
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When our ruwe is damaged it is reflected in our cultural integrity as peoples. The

destruction of the places of Tjirbruki for example is reflected in the ongoing struggle

of the Karuna people against the looming genocide. The destruction of the land and

the natural environment is:

tantamount to ecocide which, with the consequent ethnocide, Dây ultimately

result in a form of genocide. Preventing a group from preserving its

traditional forms of life and bringing about the destruction of its culture based

on those forms of life and the disappearance of the group as such, are serious

violations of the basic rights and fundamental freedoms of the populations in

question.s6

Other forms of cultural genocide are found in the efforts of the coloniser to destroy

our languages. In the 1970's the identity and languages of my people was being

buried, in the same way that the sacred burial grounds of my ancestors were

disappearing under the local council rubbish dump. 'We were beginning to forget who

we were; our languages were no longer spoken. Hundreds of different languages were

spoken in Australia when Cook invaded our shores. Throughout our colonial history

the state has deliberately implemented polices to suppress the speaking of traditional

languages. The old people were punished and the children removed to live in the

spoken word of english. The killing of our languages is 'linguistic genocide'. Our

languages are disappearing at the rate of one and half per year; only 2}languages are

still being passed on to children as the first language of a community, spoken by

approximately 10 per cent of all Nungas.87
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When the United Nations did preparatory work for what later became the

International Convention for the Prevention and Punishment of the Crime of

Genocide, linguistic and cultural genocide were discussed alongside physical

genocide, and were both seen as serious crimes against humanity. However, when the

Convention was voted on Aficle 3, which covered linguistic genocide, was excluded

from the Convention of 1948. However what remains from that process is a definition

of linguistic genocide: 'þrohibiting the use of the language of the group in daily

intercourse or in schools, or the printing and circulation of publications in the

language of the group".88 The prohibition of our speaking language was endemic, in

the colonial history of this country. In the contemporary context support for language

programs or court translation services is scarce. Frequently Nungas will appear in

court, and have a matter finalised without the assistance of a translator. And during

1998 the Northern Territory government which is responsible for a region where the

greatest percentage of Nunga languages is spoken as a first language in this country,

made a decision to phase out financial support for biJingual education in Aboriginal

schools.se

The behaviour which constitutes the crime of genocide, is the systematic imposition

of conditions of physical or underlying psychological harm upon the targeted group.

The intent of the genocidists is to make things so uncomfofable for people that they

will 'voluntarily' disassociate themselves from the group in order to avoid the

consequence of membership, with the intention to bring about group dissolution. One

tu Cobo Report E/CN.4/Sub.2/I983/21/Add.3 17 June 1983:12-18
87 Lo Bianco, Joseph, L999:6.
s Toue Skutnabb-Kangas 1996:128, for a discussion on linguistic genocide.
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example is the creation of physical conditions of impoverishment or discomfort which

causes people to separate themselves from their group and try to become or live like

something else, someone else. Another is the destruction of the physical environment

in such a \May as to remove the basis for continuing viability of the existence of the

group.

Our relationship to ruwe is becoming increasingly replaced by a shopping mall

existence. To remove people from the ruwe is to inherently precipitate group

dissolution. When the ruwe of the grandmothers is drained of its waters, it starts to

dry up, and the rushes used for weaving our baskets, the containers of our life, can no

longer grow. The animals we are dependent upon for food no longer flourish, and

progressive environmental degradation works towards the dissolution of the group.

Our continuing viability culturally, socially and economically is linked directly to the

land and not some parking lot or shopping mall.

Greta Bird argues that there were three distinct periods of time, from the time of the

invasion by Cook. The first being the iconoclastic (or smash and grab), the second the

academic, and third the commercial. In each period Bird argues that Nungas have

struggled against white interpretations of culture and white control:

Denial and denigration of Koori culture during the 'smash and grab' period

provided a basis for legitimating the ter¡a nullius doctrine, and flowing from it,

white cultural supremacy at all sites of power. Academic control allowed

scholars to define 'real' Aboriginal culture and thereby explain the subordinate

8e For the C-ommonwealth Parliamentary discussion, see, Hansard Report, House of Representatives, L0
December 1998,39'h Parliament, First Session-First Period, ppt412-t4}4, also cited in Lo Bianco,
Joseph L999:L.
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status of Aboriginal people. This scholarship denied Kooris access to their

past and to an alternative reading of that past. Today commercial exploitation

seeks to manipulate Koori artists and land managers to package a marketable

culture producing large profits for white entrepreneurs.Ð

It is all three phases that have worked to erode our cultural foundations, and it is the

final stage the commodification of our culture that we are currently struggling to

survive. Commodification of culture takes the form of cultural tourism and the 'rent a

Nunga'phenomena. Against which we resist, in the struggle to stake a cultural terrain

for our own family and kin identifications. A territory that is somewhere away from

the maddening crowds, flocking for a taste of exotica.

5.8 Kumarangk a case study in cultural genocide

The state government of South Australia in April of 1993 approved the building of a

bridge from mainland Goolwa to Kumarangk (more commonly known as Hindmarsh

Island).er A group of Nganindjeri miminis opposed the building of the bridge on a

site where their culture and spirituality would be destroyed if the bridge were built.e2

The miminis applied to the Commonwealth Minister Tickner in April 1994, for a

declaration to prevent the building of the bridge.e3 T\e Aboriginal and Torres Strait

Islander Heritage Protection Act 1984 (Cth), provides protection for a site where

s Bird, G, 1996:105-106.
el Named after Govemor Hindmarsh, one of the first Governors of South Australia.
e2 Stevens, l, 1995 :287 .
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established that the threatened site is a significant Aboriginal area, in accordance with

Aboriginal tradition.ea

Prior to making a declaration Minister Tickner appointed Professor Cheryl Saunders

to report on the cultural significance of the area. Saunders recommended that the site

be protected under the Aboriginal Heritage Act 1984 (Cth). In the preparation of the

report, Dean Fergiees and Saunders were advised by the Ngarrindjeri miminis of the

relationship of restricted women's business to the site. An anthropological

assessment of the claims of the restricted women's business was described in the

Appendix of a submission prepared by Dean Fergie. This report was an Appendix to

the final submission prepared by Professor Saunders for Minister Tickner. When the

Minister was presented with the Saunders report, the appendices describing the nature

of the restricted women's business were contained in a sealed envelope. In

consideration for and respect of restricted women's business, (one restriction being

that males not have knowledge of this particular aspect of the women's culture and

law) Tickner never read the contents of the envelope. Following the advice of

Professor Saunders that the site was of significance to the Ngarrindjeri miminis, the

Minister for Aboriginal and Tores Strait Islander Affairs Robef Tickner on July 9'h

1.994 signed a declaration pursuant to section 10 of the Aboriginal and Torues Strait

Islander Protection Act, 1984. The declaration prevented the construction of a bridge

between Kumarangk and the mainland for 25 years.

e3 Section 10 application pursuant to the Aboriginsl ønd Torres Islander Heritage Protection Act, the
Minister has a discretionary power under the Act to make a declaration to protect Aboriginal cultural
sites.
ea Section 10 (1) (6)

228



The developers of the residential scheme which was in their view, unviable without

the proposed bridge, Binalong Pty Ltd, then applied to the Federal Court for a review

of the declaration made by Minister Tickner. In February 1995, in the Federal Court

O'Loughlin J quashed the Ministers declaration and held the section 10 (1) (c)

requirement of the Aboriginal Heritage Act that the Minister consider a report on the

site in question had not been complied with. His honour also held that an essential

part of the reporting process was flawed because the notice published did not, in

several respects, state the purpose of the application, as required by section

10(3XaXi). Oloughlin J held that to state the "purpose of the application" it was

necessary to identify in the notice three things: the specific area for which

preservation or protection was sought, the apprehended injury or desecration and the

identity of the applicant(s).e6 Minister Tickner then appealed to the Full Court where

the court upheld the decision of O'I-oughlin J.e7

Following the federal court decision a fresh application for a declaration was made to

the Minister. The Minister then nominated Justice Mathews, a judge of the Federal

Court, to prepare a report to the Minister pursuant to the Aboriginal Heritage Act.

However the validity of this appointment was subsequently challenged in Wilson v the

Minister of Aboriginal and Torres Strait Islander Affairs.e8 The court decided that the

report of Mathews to the Minister could not be relied upon by the Minister for the

purpose of issuing a fresh declaration under the Aborigínal Heritage Act.

os Dr. Dean Fergie, a female anthropologist, prepared a report from consultations with the Ngarrindjeri
miminis on the cultural significance of the site to the women. The report was prepared for the
Aboriginal Iægal Rights Movement.
ou Chapmøn v Ticløer (1995) 55 FCR 316.
e7 Ticløer v Chapman (1995) 57 FCR 451.
eB Wilson v Minister for Aboriginal and Torres Strait Islander Affairs (1996) 1.89 CLR 1. The state
govemment of South Australia announced their intention to hold a Royal Commission on the same day
Federal Minister Tickner announced the C-ommonwealth govemments federal inquiry.
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Following these successful applications of the bridge developers, conflict of views

held by different Nganindjeri grew over the truth or otherwise of restricted women's

business, all of which was well repofed by the media. Never before had so much

media attention been directed at the Ngarrindjeri. A group who were named by the

media as the 'dissident women' claimed the 'proponent women' (the supporters of

women's business) had fabricated restricted women's business. In a televised

interview Doug Milera said restricted women's business was fabricated, by himself

and others. Milera's statements, among others, were used by the state government of

South Australia to call for a Royal Commission inquiry into whether or not restricted

women's business had been fabricated.ee

A short time after Milera's televised interview, the Government announced they

would establish a Royal Commission into Hindmarsh Island. The Commission was

established on the 16'h June and set out to discover, in an environment hostile to

Aboriginal laws and culture, the 'truth' of whether restricted tvomens' business or

what the Commission constructed as 'secret sacred women's business, was real or not.

The inquiry was established in haste to hear evidence over a brief period of time,

before it was due to finally report to the state by the end of September. The

Commission was established while Minister Tickner was awaiting an appeal decision

to the Federal Court.lm At the time the State Government established the inquiry they

already had notice of the Commonwealth government's intention to establish its own

ry Phillip Clarke, an 'expert' witness, gave evidence to the Inquiry that what the Ngarrindjeri women
called restricted women's business, but what the Commission constructed as secret sacred women's
business was fabricated. Clarke defines 'women's business' as any business which women would
conduct as women separate from men, or perhaps more precisely, any business that they predominantly
do separate from men, which would take in avoidance as well as, in the broadest sense of the word,
secret sacred business, Transcript p3554-3555. He goes on to define 'secret sacred women's business,
as secret sacred business that only women know and are responsible for. He and others refute the
claim of the proponent women that secret sacred business ever existed.
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inquiry, by Mathews J to consider whether the Minister should vary or revoke the

existing declaration or make a new declaration. Nonetheless the State moved to hold

its own inquiry.

The Commonwealth government challenged the establishment of the Royal

Commission inquiry, arguing that the inquiry lay within the Commonwealth's

exclusive jurisdiction.l0l In response counsel assisting the Royal Commission

submitted:

This inquiry will not be investigating the report of Professor Cheryl Saunders

of July L994 obtained by the Federal Minister pursuant to s.10(4) of the

Aboriginal and Torres Strait Islanders Act, 1984. The Commission has no

interest and ought to have no interest in looking at what Professor Cheryl

Saunders should or should not have done, or otherwise, as to the conclusion

reached in her report. Indeed, to do so would be contrary to clause 3(a) and

perhaps unconstitutional. However, this commission is entitled and must

inquire in to the subject matter which constitutes the surrounding

circumstances of Professor Saunder's report.r02

Those surounding circumstances the Commission spoke of were the spiritual beliefs

of the Ngarrindjeri miminis. This was an inquiry by the colonial state into the people

it had subjugated and held power over since 1,836. This people had no power to speak

or name our identity, because that was a power the colonial state had assumed and

held from the point of their invasion. The inquiry was a first; never before had an

li Tt t Federal court appeal is mentioned above, Ticløer v Chapman 1995,lhe appeal failed.
rol Submission made by Griffith, Counsel for the Commonwealth, Royal Commission into Hindmarsh
Island, Transcript p 15.
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Australian government held an investigation into the religious and spiritual beliefs of

a people. The process was a violation of Aboriginal laws and culture. It was an

attempt to translate and understand the nature of our laws and culture within an alien,

oppressive, and hostile environment. The State patronised us by trying to dress the

court in a respect for Aboriginal traditions; the following attempt at Nunga protocol

was made by Counsel Assisting the Commission Mr Smith, in his opening statement:

As a preliminary matter, on behalf of the Commission,I acknowledge that this

inquiry, which relates to the Naganindjeri people, is being held on Kaurna

lands, and this inquiry acknowledges the fact of that in the presence of an

Elder of the Kauma people, Mr. I-ewis O'Brien.1o3

Was the above acknowledgment an attempt to give the inquiry a legitimacy, through

the acceptance of a member of the traditional community upon whose ruwe the

inquiry was held? No such acknowledgment had ever been expressed by a Royal

Commission inquiry before. Were they subconsciously questioning their own

legitimacy? Or was the embracing of an Aboriginal welcoming ceremony a muldarbi

attempt to accommodate culture and law, but which was really establishing a process

that would demean culture and law?

The Royal Commission into Hindmarsh Island was established to investigate whether

'secret sacred women's business was fabricated.'ls The Ngarrindjeri women

asserting the truth of women's business made the following application to the inquiry,

102 Royal Commission into Hindmarsh Island, Transcript p51.
103 Ibid:80
loa Stevens lris, Royal Commissioner t995 was appointed by the State of South Australia. The term

'secret sacred women's business' was constructed by the Royal Commission inquiry. The Ngarrindjeri
miminis had used the term 'restricted women's business''
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through their counsel Claire O'Connor. They stated that they would not seek

representation before the Royal Commission, because they did not recognise the

authority of the Commission to discuss matters on Aboriginal culture and law.

Counsel read their statement to the Commission:

Ms O'Connor:

We, as Ngarrindjeri women believe the women's business, the subject of the

Royal Commission into Hindmarsh Island, is true. We are deeply offended

that a Government in this day and age has the audacity to order an inquiry into

our secret, sacred, spiritual beliefs. Never before have any group of people

had their spiritual beliefs scrutinised in this way. Under Aboriginal law

women cannot speak about'ù/omen's business where there are men concerned.

Our law for Aboriginal women prohibits us from talking about this business,

not only to any men, but also to those not privileged to be given that

information. It is our responsibitity as custodians of this knowledge to protect

it. Not only from the men, but also from those not entitled to this knowledge.

'We have a duty to keep Aboriginal law in this country. Women's business

does exist, has existed since time immemorial and will continue to exist where

there are Aboriginal women who are able to continue to practice their culture.

...rWe do not seek to be represented at this Royal Commission. We do not

recognise the authority of this Royal Commission to debate and ultimately to

conclude that women's business relating to Hindmarsh Island exists. \Ve

know women's business exists and it true. ....We do not recognise you,

Madam Commissioner, as a custodian of law in our society. We shall

continue to practice our customs and law according to our customs and law as
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Aboriginal people have since time began and especially since the invasion.

...Our only motivation for protecting our stories is our responsibility to the

land and sunounding waters and to our people. ...We refuse outright to

recognise your Commission as having any right to decide whether we have

fabricated anything, when we know that we have not. ..In addition to that, the

women come today with two items they wish to show you, traditional items.

One is a women's law ceremonial stick and one is a painting.

You will recognise that I have shown a great deal of latitude as far as your

statement is concemed. After all, this is an inquiry. However, there must be

some limits. V/hat is it that you wish me to do?

Comsr

Ms O'Connor:

Comsr:

Ms O'Connor:

The women have come here today with two traditional items important to the

knowledge that this inquiry is about. One is a painting.

You wish to tender them?

No, they simply wish to show them to your Honour. One is a painting and one

is a ceremonial - a women's law ceremony stick which is about women's law

and which they wish to show to your Honour. They are secret women's

business items and they would like to show them to your Honour if all the men

would vacate the room.

Comsr:
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I am sure we might be able to arrange that perhaps in a more convenient way if

you wish to show me something of that nature. However, as I say, I've been

showing you a great deal of latitude, considering the nature of your statement.

I think I will deal with the rest of the applications, if any, before me and

consider what you're requesting me to do in respect of that. See, if the women

are not going to appear for any purpose other than to make a statement, I take

it that they are not wishing to lead any evidence?

Ms O'Connor:

At this stage, I am simply instructed that the women do not seek to be

represented before this Commission.l0s

The process of explaining our truth is different from the way evidence is taken in a

western legal context. Evidence of our laws and culture is in the way we live, in the

thoughts and dreams we keep secret, and the songs that linger at the edge of our

memories. 'The evidence is in the sayings of my people'.1tr The evidence is in the

songs. The attack on Indigenous ways of knowing is a universal practice. For

example one non-indigenous 'expert' on the history of Hawaii argued that there was

no real evidence of Hawaiian opposition to the annexation of Hawaii by the US.

Trask simply argued the evidence is in our lament and the wailing.l07

At the opening of the Royal Commission inquiry, it was made clear by Counsel for

the Commonwealth that the Commission could not compel Nungas to disclose secret

spiritual beliefs in ways that would infringe the Racial Discrimination Act 1975 (Cth)

10s Royal Commission into Hindmarsh Island. Transcript, ppLg-22.
1ffi Trask, H, 1993:151, and see Stacy, H, t996:297.
107 Trask, H, 1993:155.

235



by limiting or impairing the enjoyment of human rights.lO8 While the inquiry did not

force by way of subpoena the proponent women to give evidence, it did very little to

provide a 'safe' environment for the women to tell their stories.loe The inquiry

continued with uninitiated men and women with no knowledge of women's business

engaged in the task of finding its truth.110 The nature of restricted women's business

was revealed by Doreen Kartinyeri to Dr. Fergie and then later to Professor Cheryl

Saunders. This knowledge was revealed on the condition that it be protected, from

males or un-initiated women. To comply with Kartinyeri Saunders sealed in an

envelope the record of the restricted women's business. Counsel for the dissident

women pushed to have the contents made public to the inquiry:

It would seem to us essential, therefore, that the 'secret women's business', as

it is referred to in the preamble - namely, material which is in the sealed

envelopes and which was annexed to the report of Professor Cheryl Saunders

AO - should be produced to this Commission. It would, in our submission,

entirely frustrate the Commission were those envelopes not to be produced,

because, unless you know what the secret women's business is - either the

generality of it o¡ the specifics of it - you will have no way in which you can

108 Royal Commission into Hindmarsh Island Transcript, p17.
1æ lbid: 237-238, the Commissioner reveals her lack of understanding of our culture and laws and the
conflict which arose between the conflicting groups of miminis. The Commission inquiry fuelled the
fires of conflict, creating further divisions amongst the communities. Ironically one of the expressed
intentions of the inquiry was to diffuse the conflict in the community.
1t0 lbid:128, counsel for the dissident women Mr Abbot made it clear to the inquiry that the dissident
women do not reject women's business, but do reject secret sacred women's business. 'secret sacred
women's business' was the term applied by the Commission; the proponent women had always
referred to culture in terms of 'restricted women' business. It is culturally inappropriate to place these
issues before a judicial inquiry. This is illustrated by the above counsel; in terms of Aboriginal law a
man speaking in this way is offensive and a violation of the law of women.
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test the criticisms that are made in respect of the generality to see if they are

conect and, if so, what weight you give them.rll

The factor of secrecy is something that drives those with power nuts. It places

knowledge out of their reach. And they have to have it, regardless of the cost to the

keepers of it. The west peddles a myth of its own openness and freedom from

secrecy, the idea is that all knowledge is freely available. But there are many areas

where the cost of knowledge to most people is prohibitive for example; areas of

'expertise' in the legal profession, medical, engineering and computer sciences, are a

few examples.

In contrast Nungas have a system where the law is layered, parts are for public

knowledge and other parts are veiled in secrecy. Nonie Sharp has written about the

issue of secrecy for the Meriam people. She points out that writing down the law has

the potential of becoming a muldarbi. And as Sharp argues, 'the old secret ways

which convey a sense of mystery and danger in wrongdoing are coming to be

supplanted by public by-laws':

The court case has contributed towards a strengthening of Meriam culture by

making explicit Meriam custom,law and meaning systems. It has also created

new paradoxes. In the new circumstances of recognition of native title at the

Murray Islands, the laws of Malo, a subject of public reflection and private

introspection, are being incorporated into the Mer Island by-laws. As we have

seen, Malo's [¿w exists in various versions, a result of the flexibility of the

oral t¡adition. However the past generations saw it, contemporary Meriam

rrr rbid:127-t2&
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l¿w in written form transforms and reifies Meriam society into bounded

categories, inhibiting the creativity and flexibility which are the hallmarks of

the oral tradition.lr2

The Kumarangk inquiry relied on 'expert' anthropological evidence taken befo¡e the

Commission and also the text A World that Was by the Berndts, an anthropological

text which was elevated to being almost the last word on 'authentic' Ngarrindjeri

culture by the inquiry. Tonkinson also an anthropologist wrote the following forward

to the text:

Certainly, no evidence exists that there was any issue of secret-sacred versus

public-sacred or non-sacred material that could conceivably have divided

senior Yaraldi people in terms of whether or not to divulge such information to

outsiders. All the material gathered by the Bemdts, including that pertaining

to sorcery, beliefs and practices, \ilas freely available and public, just as it had

been traditionally, according to the Bemdts' Yaraldi teachers.113

However Tonkinson's comment is qualified by an earlier one which he made, and

reveals some of the issues that arise out of the use of anthropology as a way of

knowing us:

As to the important question of how accurate a picture of Yaraldi society and

culture this study provides, the Berndts hasten to point out that it is built up

principally from the 'memories of fallible people' - and a very small number at

that. It has been shaped, too by the biases of the authors; their interests at the

r12 Sharp, Nonie, t996:170,
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time, the kinds of questions they asked, their selectivity in recording

information, and so on. ... ..They concede that there are gaps in certain aspects

of the material gathered and, in their concluding comments, they emphasize

that they 'in no way' exhausted the extensive repertoire of cultural knowledge

held by the Yaraldi people with whom they worked.lla

Anthropology is used to construct our identities, - Nganindjeri, Yaraldi, Tanganekald

and others, - and though Tonkinson argued that there was no evidence of the Yaraldi

people having divisions between sacred and public knowledge, he admits to there

being gaps in cultural knowledge. Yet the work by the Berndts was used as one of the

sources in supporting the assertion that sacred women's business was a fabrication.

The text was held as the 'bible' on the culture and tradition of the Yaraldi people

whose culture and laws was the centre of this inquiry.

The established anthropological orthodoxy constructed from the ethnographic

literature of last century was that Nunga miminis were excluded from any role other

than child rearing and the gathering of foods. Anthropology mirrored back its own

idea of women, one that was subjugated to a male gerontocracy.lls Women were

invisible in the world of early anthropologists. Their imaging of us \¡/as more a

reflection of their own sufferings and sense of superiority, we l¡/ere represented as the

whore - slut, the ever-ready available fuck. 'We were the disposable commodity,

113 Tonkinson in, Berndt R and Berndt K, 1994:xxL, much of the information recorded by the Bemdts
was from informants that were telling of a time of the grandfathers and grandmothers not unlike what
Kartinyeri has done in reference to Kumarangk, and yet one is credible, the other is discredited.
114 Bemdt and Bemdt 1995:x1x,
115 I-angton, M, 1997:84 for further discussion on the exclusion of Aboriginal women by early
anthropology, from having any important place within Nunga society.
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ranking lower than the pet dog, in their classificatory system.ltu The final outcome of

the inquiry was perhaps decided before it commenced. In consideration of our history

and continuing relationship to the colonial state it was not surprising that the inquiry

held a spotlight to the cultural and spiritual beliefs of Nunga miminis, and our culture

was so demeaned that the destructive impact on the cultural integrity of the group will

be felt by the community for some time to come.

The following evidence of the 'expert' Clarke whose academic background is based

more in history than in anthropology, illustrates the power he has given to the views

of the missionary Taplin who controlled Raukken during the 1850s-1880s, and the

views of linguists over those held by Kartinyeri:

..the point is that she (Doreen Kartinyeri), saw a relationship between a word

that she knew as a Ngarrindjeri word for 'pregnant' and Taplin's word for

'Hindmarsh Island'. I cautioned her from making a hasty conclusion about

that by saying that, you know from my experience, only a linguist could tell

whether there was likely to be any relationship between the two words.117

The above view, a view which excludes Aboriginal ways of knowing, and the

knowledge that is still carried by the contemporary custodians, is enshrined by the

inquiry. Kumarangk in our language means the points, and kummari meant to

llu See Pettman, J,7992:24-25, for further discussion on the colonial image of Nunga miminis.
117 Stevens, Iris, Royal Commissioner Report, refers to the evidence of Phillip Clarke, 1995:!72, and
lhe Members of the Yorta Yorta Aboriginal Community v the Støte of Victoria and Ors (1998). Olney J
¡elied on the writings of Curr an early colonist, when he decided the members of the Yofa Yorta
community were not able to establish a connection to the claimed lands under the Native Title Act
1993. Olney J, similar to the reasoning of Commissioner Stevens, refutes the evidence of
anthropologist Deborah Bird Rose. Olney J dismisses her expert evidence because, as he claims, she
had ¡elied too much on the statements of the applicants and not enough on the writings of earlier
colonists, to prove the genealogical connection to ancestors who lived in the claimed areas prior to the
1788 invasion.

240



become pregnant. The position of the 'expert' devalues Aboriginal knowledge,

effectively dispossessing us from naming who we are, and relegating our thoughts and

expression of culture to a place of terra nullius. The 'experts' dispossess us from

being in our identity, and begin to mark points in time where they determine tradition

and culture as beginning and ending. Nungas have never said our culture and

traditions have ended or that we have stopped thinking as Nungas. The white

supremacist attitudes of the coloniser attempt to permeate all levels of our thoughts in

their efforts to become the managers of our memory culture, languages and law ways.

In his evidence Clarke discusses the role of oral history, contrasting it to the superior

position of the 'expert' and the written word:

... there is a real problem with putting forward oral history as something that is

a valid alternative to academic history. But, I mean, oral history in the way

that I have used in my thesis is a cultural artefact in itself and worthy of study

and it does tell a lot about the spedkers of that oral history. But, as a narative

in its own right which informs people about the past, it cannot be taken as a

replacement to Aboriginal history.118

I found this to be a very interesting comment, as he says oral history tells us about the

speaker so anthropology is telling us much about the observer and the recorder. Both

speaker and recorder are telling a story. The difference is that the oral history is a

telling of the history of the teller, but the outsider is telling or recording a history that

is not his history story but one he tells from his field of vision, and in a sense it really

remains the recorder's story. These are ideas that Clarke seems to have not yet
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thought through, or if he has, he denies or rejects them. Clarke is not alone with his

view on the importance of recorded history. Olney J in the Yorta Yofa Native Title

application to the Federal Court expressed similar views to those of Clarke and Phillip

Jonestle:

The most credible source of information concerning the traditional laws and

customs of the area from which Edward Walker's and Kitty Atkinson Cooper's

early forebeam came is to be found in Curr's writings. He at least observed an

Aboriginal society that had not yet disintegrated and he obviously established

a degree of rappof with the Aboriginals with whom he came into contact. His

record of his own observations should be accorded considerable weight. The

oral testimony of the witnesses from the claimant group is a fufher source of

evidence but being based upon oral tradition passed down through many

generations extending over a period in excess of two hundred years, less

weight should be accorded to it than to the information recorded by Curr.

Much of what subsequent writers have said about early Aboriginal life is

necessarily based upon other than original observation and much is mere

speculation. Curr himself was not averse to a degree of speculation and to the

extent that he indulged in that practice his opinion should not be accorded any

weight but his record of his own observations and of what he was told by his

Aboriginal informants, must be regarded seriously. As has been done in

considering the question of descent from the indigenous inhabitants, it will be

118 Royal Commission into Hindmarsh Island Transcript, p191.
rre Phiilip Jones is also presented to the Commission as an 'expert'. Many of the questions and issues
which they respond to are constructed in anthropological temrs. On the surface it appears that they are
the 'expert anthropologist' and yet Jones like Clarke holds a degree majoring in history. An interesting
question to ask is why the Commission has constructed their evidence to appear to be that of
anthropologists. Their only real claim to anthropology is that they are employees of the SA Museum
Anthropology Department. It is interesting that their evidence is taken to outweigh the evidence of the
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necessary to draw inferences from known facts conceming traditional laws and

customs observed in the 1.840s in order to relate back to the time at or prior to

the first exercise of British sovereignty.l20

The writings of Curr over a 1.00 years ago, were written from a racist, sexist, and

colonist perspective, - they were of their time. The writings of Curr were the primary

evidence Olney J relied upon when he denied the Yorta Yorta People their native title

application. The following reference to Cur by Olney J, is taken as evidence of

traditional customs and laws:

It appears that in the Bangerang society the role of women was subservient to

men. Curr records that in domestic life man was "despotic in his own mia-mia

or hut" (Recollections p 247); that children belonged to the tribe of the

husband @ 2a\; and that prior to the coming of the whites the Bangerang, as

a rule, "enforced constancy on the part of their wives, and chastity on their

unmarried daughters" ([t 249).r2r

The above judicial view indicates the problem for native title applicants in having

their history, culture and laws intenogated by the judicial processes, and in particular

by judicial officers who are backward in their thinking and analysis.

During the Hindmarsh Island hearing much was made of the fact that only one person

- that is Kartinyeri, - had the story of restricted women's business. Yet under cross-

examination Clarke agreed that the story Thukabi the turtle was a story which was

trained and qualified anthropologist Dr. Dean Fergie. I am grateful for the comments on this point by
Dr Fergie.
\n Members of the Yorta Yorta Community v the State of Victoria qnd Ors (1998), Olney J: 106.
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held solely by Henry Rankine until a few years ago. lola and Ron Bonney are also

refened to in the transcript as individuals who had knowledge that was not commonly

known.122 Clarke was also dismissive of evidence of the existence of the Seven

Sisters in the Lower Munay region. During examination in chief of Clarke he

responded as follows:

a ...I have heard talk, in the context of this case, about the Seven Stars

Dreaming. Does that, in your view, have any relevance to what has developed

here in relation to Hindmarsh Island.

A That is a mythology that, on the basis of what I know - and, again, I don't

know what the core of the secret sacred women's business is about - but, from

my knowledge, that was mythological information that was overlaid, if you

like, once the basic secret sacred women's business had been formulated.

There are examples, some of them documented, whereby particularly Western

Desert people have used their dreamings, and they tend to use more pan-

Aboriginal dreamings like the Seven Stars, but used dreamings such as that to

extend their sphere of influence. I know, among anthropologists, we often

describe the Pitjantjatjan as the imperialists of the Aboriginal world through

this very process. So they have been increasing their sphere of influence, and

they often do it through these types of issues. So there is some consistency

there in terms of recent history. But if we were to go back and look at the

cultural blocs, as they refered to in my thesis, and look at the distribution of

culture early last century, then it is quite clear that the V[estem Desert culture

had only marginal influence in the sort of Flinders Ranges to Adelaide region,

and no influence in terms of language or shared ceremony, or any of those sort

121 Ibid:114
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of parameters, no influence on the l-ower Murray region. So,I suppose - I was

going to call it an importation of mythology from the point of view of the

'westem Desert. It is something that has been going on for presumably

hundreds of years, but in relation to Adelaide and the l¡wer Murray it is very

recent, and in relation to Hindmarsh Island, I would say it is just a couple of

yeafs.

So the Seven Stars Dreaming is some mythological women's business matter-

dreaming is it?

Yes, you could call it women's business, in terms of how that would be

defined in the Western Desert. with all this talk of women's business, no-one

has really explained it. But in terms of Aboriginal pidgin/business' refers to

just general ritual or ceremony. So that 'women's business' would be ritual or

ceremony, not necessarily secret, sacred at all.123

But there are records of the travels of the Seven Sistersl2a and thei¡ presence

throughout the greater Australian landscape, including the Lower Murray and the

Lakes. Tindale records a ¡eference to the Seven Sisters, and Henry Rankine's mother

told the story of the Seven Sisters and their travels in the l¡wer Murray and lakes

region, evidence that stands in opposition to that provided by the 'expert' Clarke. The

following is told by Annie Rankine who lived in the l-ower Muray region at Pt

Mclæay. This story that was ignored by the inquiry:

My father used to tell us children of a special group of stars which is called the

Seven Sisters, and before they were moving we weren't allowed to swim

12 Transcript : 37 44-37 46.
tts tbid:zos-zo7.
1z Clarke, Phitlip, Allan, 1994:123, also refers to the Seven Sisters in his thesis.
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because the dandelions were in bloom then, and it was said that when the

dandelions are out the water is still chill, and this is why our people are very

strict and don't allow us to swim.

When the flowers all died off and the stars moved over a bit further, this is

when we were allowed to swim because in that time the dandelion flower

which would cause a fever to anyone would not be out to make us sick. So

this is how we were taught the old people's way of living.

Many a time I tried to sneak past, go down the lake and get away from my

dad, but he would be waiting right on the dot for me, and then one whistle

from him; we'd know that straightway we had to run, we knew we were

wrong. All this will be in my memories and I'll never forget, because it

remains so dear to me, taking notice of my father, being brought up that way;

this will ever be in my memories. And that's all I have got to say on the

stars.12s

The following story is told by Veronica Brodie of the Seven Sisters at the Goolwa

[Ngarrindjerri's] connection with the Seven Sisters was that he sent a young

man, Orion, after the Seven Sisters to chase them and bring them back. They

didn't want to be caught so they headed up to the sky, up and up and over the

Milky Way and hid and there became the Seven Sisters.

site
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When they want to come back to see their Mum, who is still in the waters -

near where the ferry crosses, just a little over towards the mouth, to the south-

there has to be a clear way, so they can return and they'll be returning shortly,

when it gets cold, that's when they disappear from the sky. Then they come

back down and go under the water to be with their mother. Their mother

belonged to the Warrior Women of the Island.126

other expert evidence, a statement provided to the inquiry by Steven Hemming,l27

referred to examples of women's business he had extracted from the literature of the

Berndts. The Commission ignored this evidence. It was noted by the Bemdts that on

a number of occasions Pinkie Mack could not remember songs or particular details

when asked for further information by the Bemdts. Hemming argued that Pinkie

Mack's failed memory was more likely to be her acting in the protection of secret

sacred information, but this analysis offered by Hemming was ignored by the

Commissioner in her final report. The following quotes submitted to the Commission

are taken from the Berndts:

A day or so after the beginning of a girl's first menstruation.. An older woman

[probably the putari or healer], using a ngalaii [grasstree] stem dipped in the

girl's blood, would tap the muscles below her shoulder blades and then her

chest to make her healthy and strong. Songs accompanied this rite which

1ã Rankine, Annie, 1969.
r2u Cited in Bell, Diane, 1998:578.
1'7 Hindmarsh Island Bridge Royal Commission, a written Statement of Evidence by Steven John
Hemming 28 July 1995. 
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Pinkie Mack had undergone, but unfortunately she could not remember

them.1æ

This [next stage] took place some short time after a girl's first menstruation

and the focal point rû¡as the manggi, meaning 'marking' rite. A large group of

women would accompany the girl into the scrub, where they prepared a

cleared space and built fires. Pinkie Mack added that all women of the local

camps would go out to make fun at this time. Men and boys were strictly

forbidden to come near where the women were camped. The women would sit

in a large circle with the novice in the middle and chant special songs refering

to the girl's puberty.t'n (Again, these songs were not remembered)

Some time after the manggi rituals and after her hymen had been pierced,...

she would go out into the bush with some of her female peers and close

relatives where they would clear a place and make a fire. Sitting around it,

they would sing her breasts to grow large, rounded and heavy, with nþles

protruding.t3o lthe songs were not remembered).

Pinkie was a notable singer, or song-woman: not that she usually composed

songs herself, but she remembered a great many. (Among the few she could

not recall were some of the girl's initiation songs.)131

1ã Bemdt and Bemdt t993:1,54, the com4ents in brackets are those of Hemming in his statement to
the Royal C-ommission.
r2e As above. The brackets are again those of Hemming from his statement to the Commission.
130 As above:156. C,omments in brackets are those of Hemming.
131 Berndt 1989:t2. The bracketed comments are those of Hemming.
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Experts occupy a place of muldarbi-power, they claim the right to speak. They reside

in a zone which is free from interrogation, in their studies of 'us'. Experts are allowed

to refer to informants as being, 'regarded by the rest of the community as

knowledgeable informants on particular aspects of Ngarrindjeri culture.'132 But who

is the 'rest' that he refers to? Is this expert so 'inside' the camp that we are to assume

he becomes one of us, and yet remains the other, particularly when it comes to speak

as the 'expert' about us? Clarke expanded his range of expertise by almost becoming

us, the insider:

There is one of several factors that would influence my perception of what is

going on. The fact that I personally have access through my marriage to an

Aboriginal woman of that group, I have access to an insider's interpretation of

that culture is something else that I can take account of. I'm not saying that I

incorporate those views as objective anthropological data, but I would

incorporate those views as cultural artefacts which are worthy of being part of

the raw data that I would utilise to come up with a model of what is

happening.t33

Under cross examination Clarke was put the possibility that the recording of restricted

women's business could have been omitted, and the fact it was not recorded should

not invalidate it. In reply Clarke responds:

It wouldn't in a region where there is not much history or anthropology that

has been done. In a very heavily worked area like the Lower Murray,I would

say that that is extremely unlikely.lv

r32 Transcript :154, 123.
133 Clarke in his evidence to the Royal Commission into Hindmarsh Island Transcnptatp32l.
134 Royal C.ommission into Hindmarsh Island Transcript p3702
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Where I differ from the other people who support the women's business on

Hindmarsh Island is the fact that, whether it was secret sacred women's

business - and secret sacred women's business would go against the

ethnography from the I-ower Murray which affords men's business and

women's business on equal footing and, therefore, so much interconnection,

that it can't really be separated out.r3s

But how does he so confidently know there are no secret sacred spaces? The expert

anthropologist giving evidence to the inquiry set the boundaries of what was beyond

the realm of knowing, and secret sacred women's business was sited outside the

krinkiril36 realm of knowing. So of course as a white male he would have no

knowledge. But the expert has the power to translate the place he occupies:

'unknowing white male' and impose it as a universal for all. This is muldarbi power.

Throughout the inquiry there was little mention of the impact of colonialism, or life in

the belly of genocide - muldarbi. The experts discussed restricted women's business

as though Cook had never invaded our shores. In his evidence Phillip Jones spoke

about the banages that were built in the 1930s and he tried to argue that there was no

impact upon our culture as a result of the Goolwa barrages being built, and neither

was there any resistance to the barages being built:

A Now, what the barrages effectively did is prevent the mixing of fresh and salt

water. So, at a time in the 1930s I would suggest that the effect of the barages

was, in traditional terms, if we look back and say that that event maybe had
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occurred several hundred years ago, somehow, that I would suggest that that

would have had quite cataclysmic effects on the culture. At least effects which

would have had to have been accommodated in some fairly radical ways.

a And yet the barrages didn't have that effect so far as the literature-

A 'We don't know of it. The claim has been made that Aboriginal people were

disempowered from making their opinions felt, at that time. But I would find

that difficult to suggest - a difficult conclusion to draw, because of the very

close contact that several anthropologists had with Ngarrindjeri people, at that

time.r37

In the 1930's Nungas were being rounded up and living under the total control of the

Aborígines Actt it was a struggle to survive and keep families together, let alone

prevent the destruction of ru\rye. Many Aboriginal people over the years have spoken

of their great sadness over the building of the barrages, however this evidence did not

come before the inquiry.138 The old people in my life have also expressed great

sadness over the building of drains into the South East and the damage done to the

ruwe. And as to the idea of anthropologists being around at the time to record these

concerns and the likelihood of gaining assistance from them, they were not able to

help prevent the many things that we¡e occurring in the community. For example the

Berndts were unable to assist Karloan who was their primary informant, from eviction

from his home along the river banks at Muray Bridge, and at the time the Bemdts had

camped alongside Karloan on and off over a number of years. So how is it that during

the 1930s Nungas would have the power or even the support from the white

r35 Royal Commission into Hindmarsh Island Transcript; p I79.
136 Means white person.
137 Royal Commission into Hindmarsh Island Transcript pp 4275-4276

251



community to prevent the building of the barrages, when our lives were under the

total control of the Aborigines Act The reality in fact is that nothing has changed;

there is little that we are empowered to do to prevent the destruction of the ruwe.

Our struggle to have our voices heard is a universal struggle of indigenous peoples,

particularly when we express deep sadness and grief at the times our ruwe is at risk.

Trask tells the story of Hawaii, a story that is ours, a story we come to know well by

the end of the Kumarangk massacre of our cultural rights, dreams and visions:

Here, the hidden racism of anthropological work is made manifest through

Native challenge. when push comes to shove, anthropologists and

archaeologists say what they really think: they are the experts on Native

culture; they have superior knowledge of it; Natives, by comparison, are

uninformed and untrained, and should not, therefore, have control over their

sites and culture. In this political context, foreign 'experts' with the support of

local and state govemment, including planning and other legal processes, are

pitted against "emotional" Natives who have nothing to rely upon but their

personal and cultural integrity in asserting that their sacred places and beloved

lands must not be damaged.l3e

The finding of the Royal Commission was that 'secret sacred women's business', was

fabricated, for the purpose of obtaining a declaration under section 1.0 of the

Aborígínal Tones Strait Islander Heritage Protection Act 1984, (Cth), to prevent the

construction of the Hindmarsh Island bridge.r4 In her final Report Commissioner Iris

Stevens applied logic to the situation:

r38 Personal communication to the author from Uncle Ron and Aunty Inla Bonney during 1988
13e Trask, H, 1993:165.
1{ Stevens, Iris, 1995:287.
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Unless an analogy of the bridge as a form of contraception is accepted, Dr.

Fergie's attempt to comprehend and translate what she was told by Doreen

Kartinyeri, with comments from a few others, does not explain why the

cosmos and the Ngarrindjeri women would be rendered sterile by the

construction of the bridge. The beliefs said to constitute the 'women's

business' and Dr. Fergie's elaboration of it, that is the cultural significance of

the area according to Ngarindjeri tradition and the threat of injury or

desecration said to be posed by the construction of the bridge, are not

supported by any form of logic, or by what was already known of Ngarrindjeri

culture.lar

But what is logic in the face of Nunga or anyone's perceptions and religious views of

the world? rWhat has logic to do with ngaitjes and our spiritual relationship to ruwe?

These are ideas that occupy little space in western philosophy, which is why Iris

Stevens was unable to understand that the building of a bridge would harm women.

The fact that women's business was not known by other Ngarrindjeri women and

white anthropologists is not a reason to exclude the possibility that it existed. Sacred

knowledge was restricted in traditional Nunga culture. The fact that it was not

accessible or known of is just as much evidence of its restricted nature as it is of its

absence.

The Commissioner presided over and interpreted the core of our spirituality, from a

place of Eurocentric beliefs, a place of opposition to our Nunga understandings and

meanings. The Commissioner failed to consider the wholeness of our culture and its

101 Ibid:241
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inclusion of law, language, land, sacredness, gathering and weaving, song and dance.

Iris Stevens failed to understand that our culture is living as we are and the fundament

or the basis of our culture breathes from the land.1a2

Commissioner Stevens in the following quote reveals the extent of her knowledge and

also the extent to which she depended upon the advice given to her by 'white male

experts' on the culture and traditions of miminis when she said:

A female figure in the landscape is nowhere described in any configuration in

the extensive literature relating to the area. It directly contradicts the well

known Ngurrunderi legend based rather on a male figure in the same

landscape 143

What Iris Stevens has not understood is that there are many stories that weave

throughout the landscape. Ngumrnderi is just one story which has become more

popular, it was a story early settlers could relate to and understand more easily than

some of the more profound or shorter stories.l4 The epic proportion of Ngurrunderi

rendered 'him' god-like, an idea they understood. Indigenous song lines also criss-

cross the ruwe of the southern country. The situation is not as Clarke would have us

believe, that is, extensive song lines and secret sacred women's business were limited

to the central desert region. There is not just one male line imprinted in the landscape,

the body and song of women are also there. Recording the maleness in the landscape

is the coloniser's way of knowing. Our mother in the landscape was unknown to

them.

ra2 See also Bird, G, 1996 :106.
143 Stevens, ldrs, L995 :27 6-278
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Iris Stevens in her repof concluded:

There is no evidence in the rich ethnographic data relating to the Lower

Murray and l¿kes region that would support the existence of the degree of

'ü/omen's religious independence from men, such as has been recorded in the

Western Desert. Traditional Ngarrindjeri culture was remarkable in that, like

only one or two other places in Australia, gender-based differences in the

sense of inclusion-exclusion in religious life were minimal..... The Seven

Sisters dreaming story was, however, never part of the Dreaming of the

Ngarrindjeri people. It was part of 'Western Desert mythology and is likely to

have been introduced by Doreen Kartinyeri.

Given the extent of the detail provided by the Berndts and others conceming

traditions, customs and mythology relating to conception and birth, it seems

highly unlikely that the possibility of a . ..... ..grajor dimension of tradition of

the proportions claimed for the women's business would have been entirely

overlooked by anthropologists, ethnographers and historians before discovery

by Dr. Fergie in 1994. .....Such a proposition in any event necessarily

ignores the other evidence which suggested that as at March L994 the¡e was no

tradition or shared belief of Ngarrindjeri women relating to arcane female

practices specific to the area of Hindmarsh Island and Mundoo Island, the

waters of Goolwa Channel, l¿ke Alexandrina and the Murray Mouth. ras

14 I have also covered other aspects relating to the use of the Ngurrunderi story in the christianising
mission in chapter 4.
145 Stevens, Iris, 1995:280. Dr Fergie is criticised by both Clarke and Jones throughout the hearing
and accused of importing a westem dessert construct of restricted women's business, which they claim
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Iris Stevens speaks of Dr. Fergie as a 'discoverer' of women's business. The report of

Iris Stevens has us ¡endered mere objects of anthropology, our identity as Stevens

views it is determined by white experts, and male at that. Stevens in limiting the

Seven Sisters to the Western Desert region has overlooked the presence of the Seven

Sisters throughout most other regions of Australia, including the area of Goolwa.

There are other recorded and published accounts of the Seven Sisters and thei¡

relationship to miminis outside of the Western Desert region. There are also

unpublished accounts which live in the realm of secret sacred and are held in the

cultural memories of its custodians.

Commissioner Iris Stevens reached her conclusion based upon the view that white

academic anthropology held the answers. This is a problem which is experienced by

indigenous peoples universally. Vine Deloria Jnr. speaks of this situation that exists

also in North America:

..the realities of Indian belief and existence have become so misunderstood

and distorted at this point that when a real Indian stands up and speaks the

truth at any given moment he or she is not only unlikely to be believed, but

will probably be publicly contradicted and 'corrected' by the citation of some

non-Indian and totally inaccurate 'expef'.16

Iris Stevens with the sweep of a pen declared '..the whole claim of the v¡omen's

business from its inception was a fabrication.'147 In reaching this conclusion Stevens

was the basis of the Ngarindjeri restricted women's business in her report to Professor Saunders, see
Royal C-ommission into Hindmarsh Island Transcript pp3657-3658.
1* Deloria, Vine, Jnr, statement made at lhe L982 Westem Social Science Association Conference:
quoted in Churchill,Ward, 7992:190.
147 Stevens, Iris 1995:298
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failed to engage in any discourse about the impact of colonialism. This was her

conclusion even though she had not heard from the proponent women, nor heard

evidence of the effects of dispossession, the impact of colonialism and christianity.

She sought no evidence to assist her in understanding the conflict between the

proponent and the dissident women, or evidence of women's business from other

a¡eas outside of the western desef region. The Commissioner's findings were drawn

from a narrow field. The relationship of culture to land was considered and dealt with

as being about the environment as though culture could be separate from the land.

From a Nunga perspective land and culture are the one and inseparable whole.

The Nunga relationship to ruwe as I have covered in chapters 1 and 2 is different from

the krinkiri one. Ours is one of ownership in the greater sense of a custodial

ownership, we are taking care of the land for the generations yet to be born. Australia

is a signatory to the Ramsar Convention on Wetlands of Intemational Importance, and

in L985 the I-akes and Coorong, the islands including Hindmarsh Island, and the

Murray Mouth were nominated by Australia for protection under the Ramsar

Convention. The State government has responsibility to ensure they are protected.

The building of a bridge to Hindmarsh Island will guarantee the lands in this area are

opened up further to development, threatening this major wetlands region.

We continue to be dispossessed by muldarbi theories. In the past the doctrine of terra

nullius secured the stolen territory of colonists, today theories based on the power of

muldarbi to construct our identities and the terrain in which we are 'allowed' to
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survive perpetuate their security of tenure. Catharine MacKinnon writes about how

their ways of knowing retain a security of place and power:

Theories of right knowing are epistemologies. An epistemology is a story of a

relation between knower and known. In the history of thought, this relation

has been variously cast as a relation between subject and object, value and

fact, phenomena and noumena, mind and matter, world and representation,

text or evidence and interpretation, and other polarities and antinomies. The

point of such distinctions is to establish an account of how knowing connects

with what one purports to know. One purpose of this has been to establish an

authoritative account of the real in order to expose errors and delusions

conclusively in an agreed-upon way. The point is to establish world in mind.

Science, for example, seeks empirical certainty over opinion or fiction or

delusion or faith. All approaches to knowledge set up modes by which to tell

whether what one thinks is real, is real. This connection embodies what is

called methodology; adherence to it defines what is called rationality. Method

thus puts into operation a way of acquiring that knowledge that a particular

epistemological stance approves as real.la8

In seeking the truth and establishing it within their own known boundaries the

Commission has both fuelled and written the master text of the coloniser. The nature

of 'truth' the Commissioner would report to the state was clear from the beginning of

the inquiry. The expense and pretence of a Royal Commission could have been

avoided although from the colonial govemment's point of view the finding of the
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'truth' of fabrication provided them with important ammunition, the further de-

legitimising of aboriginality, culture and laws. A new Nunga stereotype was founded,

we are now all 'liars'.14e

At the beginning of the inquiry the dissident women stated their reasons for not

appearing before the Commission, and those who did give evidence had difficulty

conveying our ideas of creation, secret-sacredness and law. The manner in which the

Commission's Counsel Assisting David Smith took the following evidence from

Nganindjeri man George Trevorrow shows either how difficult the communication of

our beliefs and ideas are or how the coloniser has become the 'expert' in the resistance

to an understanding of our laws:

a. How did you know that by connecting the island to the mainland by a bridge

was somehow offensive to its significance as a place of women's business?

A. I think it is just common sense.

a. But you didn't know anything about the content of the women's business?

A. No I still don't know any of the content.

a It may be that a bridge from the island to the mainland would have no affect

on-

A. It is still going through our waters.

The importance of the waters is something to do with women's business is it?

It very well could be, but it is important to the Ngarrindjeri culture because of

I didn't want to say this, but the place of waters

a

A.

the meeting of the waters

14 MacKinnon, Catherine, 1989 :96-97
14e A thought that was first expressed to me by my mother during the inquiry
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a

relates to what we call - the Ngarrindjeri people call Ngaitji, which is each

clan group's symbolic totem so to speak. Those places like that is where these

things breed, where they live, where they feed, all those things. You upset the

totem area you are upsetting everybody. But I don't expect you would

understand that, the Ngarrindjeri Ngatji.

Iæt me put a suggestion to you: what you are talking about is a disturbance to

the environment. Is that right?

No, more than that. To what those Ngatji are to the people. They are not just

animals and fish and snakes and things to us. They are real. They are more

like people. Spiritual.

So it is really nothing to do with women's business, is it?

It is combined with all those things.

You were saying that the island is significant because it is a place of women's

business, and that a bridge linking the mainland to this place of women's

business would be a desecration. That's what you're saying is it?

Yes, there is no way -

And you don't know, do you, by necessity, about what the women's business

is, do you?

(Witness shakes his head)

So you cannot tell us, can you, in what way the bridge would affect the

spiritually of the island, which is women's business, can you?

A

o

A.

a.

A

a

a
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a

A

a

A.

a

A.

a

A.

a.

A.

a.

A.

A.

No,I have no way in the world of explaining that to you. I never come here to

talk about the women's business on that site.

You are not in a position to talk about it, are you?

Because I can't, I'm a man.

That's right. So your objection to the bridge really comes down to an

environmental objection, isn't it?

No, a spiritual.

Is there some other spiritual aspect to the island which would be affected by a

bridge, is there, not women's business?

I just finished talking to you about it, Ngaitji related.

I want to put a label on it so that we can understand it. Is it the case that what

you are talking about - that is, that a bridge cannot go to the island - is to do

with some other spirituality of the island, not women's business?

I'm talking about my business.

Can you tell us as much as you can about that.?

I said it just now, N-G-A-I-T-J-I

Which is what you are talking about, is a question of protecting the island

from a lot of people coming to the island and ruining it. That's what it is isn't

ir.

You interpret it as environment, I don't. We have different interpretations it

seems. We cannot, as Aboriginal people, separate environment and culture.

They go hand in hand.

267



a The Ngaitjis, that is the bird symbols and totems for the clans and people, are

in fact the wildlife, aren't they?

A. As you view them, yes.

a. Why are they different from-?

A. Because - no, I can't talk to you about that. It is plain to see you would

never understand about that anyway.

a. I am suggesting that your objection to the bridge, in the end, boils down to

really protecting the island from too many people coming onto it and

degradations that would lead to in terms of wildlife, plants and that sort of

thing. That's what it is about, isn't it?

A. Well, that's what you are calling it.

a. You say it is more than that, do you?

A. Yes.tso

Yorta people's native title application to the Federal Court, who made the following

comments:

The main thrust of contemporary activity by members of the claimant group

has to do with the protection of what are regarded as sacred sites and the

proper management of the land. Oven mounds, shell middens and scarred

trees were described by a number of witnesses as sacred and deserving of

protection. Curr describes the construction and function of ovens which,

The demeaning of our culture is shared with others, such as Olney J in the Yorta
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understandably, were used to cook food. Some were still in use in his time

whereas others showed evidence of protracted disuse. From the size and

location of the ovens Curr drew conclusions as to the density of population in

earlier times. These mounds are regarded by contemporary Yorta Yofa

people as sacred. So too are shell middens, which are nothing more than

accumulations of the remains of shell fish frequently found on the banks of

rivers. Trees from which bark has been removed to make canoes or other

objects, such as coolamons, are also treated as sacred by some, and significant

by others. Curr refers to fine old red gums "off which we noticed many a

canoe had been stripped in old days". There is no doubt that mounds, middens

and scarred trees which provide evidence of the indigenous occupation and use

of the land are of considerable importance and indeed, many are protected

under heritage legislation, but there is no evidence to suggest that they were of

any significance to the original inhabitants other than for their utilitarian value,

nor that any traditional law or custom required them to be preserved.lsl

The above comments do nothing to deter the environmental vandalism we are

surrounded by. At about the same time this judgement was handed down an old

canoe treers2 within a few kilometres of Kumarangk was ring barked and covered by

racist language. These actions when directed towards sites of significance to Nungas

become acts of environmental racism.

'$ Royal Commission into Hindmarsh Island Transcript, p 6423-6425, also cited in Hemming, S,1996:27-
29.

tsr Members of the Yorta Yorts Community v the State of Victoria and Ors (1998), Olney J at pI22.
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The High Court in the recent decision of Kartinyed,rs3 validated the Hindmarsh Island

Bridge Act 1997. The legislation was enacted to prevent further section 10

applications of the Aboriginal and Tones Strait Islander Heritage Protection Act

1984 (Cth) for a declaration to prohibit or restrict the building of a bridge to

Kumarangk

5. 9 Genocide in your face: its not happening"n

The struggle for survival is a struggle white people in this country have little or no

comprehension of, if they even know that it exists. Our lives are filled with trauma; it

is on a personal level, a family level and a community level. The trauma is also now

increasingly in the land and the natural world. We see our reflection in the land; our

health is dependent upon the health of ruwe. Genocide is relentless. The muldarbi

has not stopped drawing blood. The form genocide takes now is more covert than

when we were openly massacred, or driven from our lands in chains, murdered and

starved to death; the state has adopted more deceitful and less conspicuous ways of

reducing us.

The High Court said they put an end to the rule of tera nullius, but they merely

created the illusion of its death, as the muldarbi translated itself into the language of

extinguishment, and found new forms of legitimacy. Nungas who are unable to

152 ITe area prior to land clearing was filled with water, lakes and river systems, the old people
travelled by canoe, and the canoes were carved from the bark of the trees.
tsx Kartinyeriv The Commonwealth (1998) 72 AIJR722.
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prove, in the face of colonialism, dispossession and genocide, an unbroken and

original relationship of continuity with their ruwe, a ruwe that is free of any common

law or statutory title, will be construed as peoples extinguished of any 'native title

rights'. Some Nungas may be able to jump the hurdle of proof to establish that they

are native title holders, or in the words of Brennan J:

Where a clan or group has continued to acknowledge the laws and (so far as

practicable) to observe the customs based on traditions of that clan ot group,

whereby their traditional connection with the land has been substantially

maintained, the traditional community title of that clan or group can be said to

remain in existence. The common law can, by reference to the traditional laws

and customs of an indigenous people, identify and protect the native rights and

interests to which they give rise. However, when the tide of history has

washed away any real acknowledgment of traditional law and any real

observance of traditional customs, the foundation of native title has

disappeared. A native title which has ceased with the abandoning of laws and

customs based on tradition cannot be revised for contemporary recognition.lss

However, the title we are allowed to claim remains open to being washed away or

vulnerable to extinguishment. The application for native title by the Yorta Yorta

people in the Federal Court was denied, as Olney J decided they were unable to prove

a continuing connection between the traditional ancestors who originally held native

title:

154 Daishowa a mutinational corporation sued the Friends of the Lubicon Cree, in the Canadian courts
for defamation, for their use of the word 'genocide' as a description of the destructive development to
the Lubicon lands.
rss See Mabo v Queensland (1992) 175 CLR 1:59-60,see also 184-188 per Toohey J.
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It is clear that by 188L those through whom the claimant group now seeks to

establish native title were no longer in possession of their tribal lands and had,

by force of the circumstances in which they found themselves, ceased to

observe those laws and customs based on tradition which might otherwise

have provided a basis for the present native title claim; and the dispossession

of the original inhabitants and their descendants has continued through to the

present time. Although many of the claimant group reside within the claim

area, many do not. No group or individual has been shown to occupy any part

of the land in the sense that the original inhabitants can be said to have

occupied it. The claimant group clearly fails Toohey J's test of occupation by

a traditional society now and at the time of annexation (Mabo No 2, p 192) a

state of affairs which has existed for over a century. Notwithstanding the

genuine efforts of members of the claimant group to revive the lost culture of

their ancestors, native title rights and interests once lost are not capable of

revival. Traditional native title having expired, the Crown's radical title

expanded to a full beneficial title (Mabo No 2 per Brennan J at p 60).ttu

To restore our physical relationship to the land we are compelled to go before the

Native Title Tribunal and the Federal Court to prove the extent to which our

nativeness has survived genocide. If nativeness is not proven to the satisfaction of the

tribunal and the Federal Court, according to the principles identified in the High Court

decision of Mabo (No 2), our nativeness is extinguished. Extinguishment is a form of

genocide. In Aboriginal law the power to extinguish Aboriginal title cannot be,

because the title is given to us by the Creator not for the sole purpose of ownership,

rsu Members of the Yorta Yorta Community v the State of Victoria ønd Ors (1998), Olney J at L2l
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but also for the purpose of custodianship of the land. Only our creative laws can

lawfully alter our relationships to ruwe.

The consideration given to colonialism and genocide in Mabo (No 2) does nothing to

heal past violations or to ensure our protection from continuing acts of genocide. The

High Court omission has come back to haunt us, and can be identified in the

judgement of olney J, in the Yorta Yorta People's Native Title application:

In earlier times, following European settlement in the area, it was the practice

to remove skeletal remains located at Aboriginal burial sites and take them to

Melbourne, and elsewhere, for scientific examination. In more enlightened

times many such remains have been returned into the custody of

representatives of the Aboriginal people for reinterment in the areas from

which they were removed. In the claim area reburials have been conducted

since about 1984. There can be no question about the importance of the

returning of remains to the appropriate country but the modern practices

associated with their reburial are not part of the traditional laws and customs

handed down from the original inhabitants.rsT

The question of obtaining permission to enter upon or use the resources of the

claim area was raised by a number of witnesses. The traditional position,

according to Curr ...was that both individuals and families amongst the

Bangerang had particular rights to certain lands but in practice they were

rarely insisted on except in the case of an encroachment of a person not of the

tribe....There is overwhelming evidence that Aboriginals and non-Aboriginals
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alike enter, travel through, live, fish and hunt within the claim area without

seeking permission other than such as may be required by State or

Commonwealth law. The tide of history has undoubtedly washed away any

t¡aditional rights that the indigenous people may have previously exercised in

relation to controlling access to their land within the claim area.ttt

What with small-pox, poisoning, massacres, rape, tofure, and round ups, it is very

difficult to insist that the murderer pointing a gun at your head respect your laws and

humanity. Mabo (No 2) endorsed the genocidal policy of extinguishment. The

federal govemment has entrenched this policy in the Native Title Act 1993, and further

affirmed and extended it in the Native Title Amendment Act 1998.

The struggle for recognition of who we are has become more difficult, post-Mabo (No

2). When terra nullius was clearly identified as the muldarbi, there was a movement

towards changing the law and finding ways of pulling us from the belly of genocide,

but now we are left with merely the illusion of change; extinguishment has replaced

terra nullius but is equally genocidal in its impact. Our struggle to survive genocide is

now more complex, we are left to explain why native title is a muldarbi. We are

working against the tide of history and a dominant culture which is under the

impression that something good has happened, when the muldarbi has merely

changed its mask. A campaign waged in the Australian media, created confusion

about the meaning of the Mabo (No 2) decision. The media reports were encouraging

1s7 lbid: t24
t5t lbid:126.
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of a fear that the decision would set a precedent for the right of Nungas to claim the

entire Australian continent.r5e

The contemporary face of genocide can also be seen in the control the state exercises

over Nunga children taken from families and nations by the criminal justice system

and welfare policies. The removal of Nunga children, as in the past, is still today

viewed as being "in the best interests of the child'ro. Nunga children are detained by

the juvenile justice system and a South Australian study found that while the total

number of children admitted to institutions had decreased, the ratio of Aboriginal to

non-Aboriginal children had increased.l61 Aboriginal children are almost 20 times

more likely to be held in detention than other children.162 In 'Western Australia

Aboriginal children comprise 57.9 percent of children incarcerated, yet they are only

2.7 percent of that state's juvenile population.l63 This situation is not likely to

improve. Trends indicated by the Aboriginal Torres Strait Islander Social Justice

Commissioner, infer that the problem already of crisis proportion is likely to

deteriorate further still in the future:

In 6 years, by 2001 there will have been a L5 percent increase in the

number of Indigenous kids in detention. In L6 years, by 2011 there

will have been a 44 percent increase in the number of Indigenous kids

in detention.ls

lse Australian Mining Industry Council, Advertisement, Age, Aug 14, 1993; Weekend Australian
August 2l-22t993.
1@ The forcible removal of Nunga children from their families was also argued in Kruger as being in
the interests ofthe children I have discussed this decision in chapter 4.
16r Report of South Australian Offîce of Crime Statistics, April 1992.
162 Australian Institute of Criminology, 'Persons in Juvenile Corrective Institutions' No. 66, March
1994, Compiled by Dagger, D. and ed. Mukherjee, S., Table 9, cited in Aboriginal and Torres Strait
Islander Social Justice C-ommissioner, 'Third Report' t995:t4-75,
1u3 Ibid:15.
lu4Ibid:15.
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The federal government established the Royal Commission into Aboriginal Deaths in

Custody in 1987 tut to investigate the deaths of Nungas occurring in the custody of the

police orprison and juvenile authorities.

ln 1987, the year the Commission was announced, an individual Aborigine in

'Western Australia was not only twenty - seven times more likely to ultimately

die in prison than a non-Aboriginal Westem Australian, but was also three

times more likely to die in prison than a Black South African.166

At the conclusion of the inquiry the Commissioners did not find that even one of the

99 deaths investigated was 'the product of deliberate brutality or violence by police or

prison officers'.167 Nungasl6 have ¡eferred to the Commission as a whitewash of the

attempted genocide that is still occurring in this country, because neither the State nor

its agents were held liable for any of the deaths. The inquiry into the death of John

Pat of Roebourne in 'Western Australia was one where no one was held liable for the

death of this young man. Jeannine Purdy argues that in the final report into the death

of John Pat there were a number of omissions of evidence:

The first is the fact that a few days after Pat's death in police custody, when an

Aboriginal woman was taken into custody by the police, the Roebourne

Aborigines rioted, and continued to riot until police released their prisoner.

This would indicate to me that the Aborigines held police responsible for Pat's

death. However, the Commissioner regarded this incident as beyond the scope

of his inquiry. ...The second matter, I can refer to only obliquely as it was

16 Royal Commission into Aboriginal Deaths in Custody was established in response to international
pressure and questions put to the UN WGIP and other UN forums.
16 Purdy, Jeannine, <http://www.omen.net >, p2.
1ó7 lbid, and taken from thelVødonøl Report into Aboriginal Deaths in Custody,1,.7.3;L.2.2.
lut Here again I am referring to those Nunga voices of the silent majority, not the vocal minority.
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expunged from the Commission records by order of the Commissioner.

During the hearing, a statement from Mavis Pat, John Pat's mother, was

tendered as evidence. Junior Counsel for the Police Officers objected to a

comment in that statement and requested that it be deleted. Indeed I am only

able to refer publicly to this matter at all because Junior Counsel omitted to

request that his application and argument be suppressed from publication, as

was notmal practice during the hearing. His argument was that the comment

identified his clients, the police officers, 'and implies some wrong-doing on

their behalf'. That is, the comment was to be deleted precisely because it

indicated that Mavis Pat thought she knew what had happened to her son. The

Commissioner ordered that the comment be deleted, and if I were to tell you

what Mavis Pat said, I would risk a fine of up $2,000 or 12 months

imprisonment (Royal Commissions Act 1973, ss.6D(3), (4)).tun

At the completion of the inquiry into the death of Malcolm Smith, Commissioner

'Wooten referred to the removal of Aboriginal children under the assimilation policy

as amounting to genocide,l7o and yet Nunga children are still being detained in

juvenile institutions throughout Australia at levels incomprehensible to white

Australia.l7l As I have discussed above the High Court in Kruger dismissed claims

that the removal of our children to state institutions was an act of genocide.

16e As above fn 166, p10.
170 Royal Commission into Aboriginal Deaths in Custody, Report into the Death of Malcolm Charles
Smith, by Commissioner Wooten ,1989, Canberra AGPS.
17r Australian Associated Press, repofed on Friday April 9 7999; a complaint to Westem Australia's
Police Commissioner Bob Falconer, that more than half the Aboriginal youths in custody were beaten.
An Aboriginal Iægal Sewice (AI5) submission to a state parliamentary committee on crime reporled
52 per cent of Aboriginal youths in custody were beaten and only a third were informed of their rights.
Eighty-five per cent of Aboriginal youths in custody were verbally abused and 65 per cent were
assaulted. The AIS survey also showed Aboriginal youths made up only four per cent of the youth
population, but accounted for 20 per cent ofjuvenile court appearances.
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The Royal Commission into Aboriginal Deaths in Custody recommended processes to

reduce incarceration levels but they have not been implemented. Indeed, incarceration

levels of Nungas continue to rise and the deaths in custody continue to haunt both

indigenous and mainstream Australia.'72 We were left at the end of the inquiry asking

the question 'lvhat and who is going to change this to make sure that it doesn't

happen again?" There is no evidence that the incarceration of Aboriginal children will

stop or even decline in the near future. The Commonwealth govemment followed the

Deaths in Custody Commission by establishing another inquiry to hear the stories of a

past history of the removal of Aboriginal children.l73 This inquiry heard the stories of

the forced removal of Nunga children, and at its conclusion no compensation or

healing process was established for those now known of as the 'stolen generations',

nor was an apology made by the head of government.

The face of contemporary genocide is not death by shooting or poisoning, it is death

that comes out of pain and severe trauma. Our pain and suffering is so big many of

our people let go of life. They have found new ways, ways of the modern world to

kill the pain. A pain that is ended by suicide, drugs, alcohol or altered mind states,

and new identities. If we were to measure the impact of genocide, and the experience

of it, some of the worse excesses of genocide would be found in mental health and

health statistics of Nungas. Our profile is of third world standard in a country which

enjoys being a leader amongst global capitalist economies. If you study our historical

172 Reported in the Age Newspaper Thursday L5 April 1999, 'Jail deaths report to stay secret' by
Nicole Brady, the recommendations of a report into the increasing rates of suicide and self hamr in
Victorian prisons will remain sec¡et after the State Govemment revoked its commitment to making the
findings public. An independent panel was appointed to review prison procedures after jail deaths hit a

l0-year high in the year to 30 June last year, when 13 people died. Five people have died in the stateb
prisons since 1 July last year.
1?3 Wilson, R, 1997, see The Nationsl Inquiry into the Separation of Aboriginal and Torres Strait
Islander Children from their Fqmilies.
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profile in self-determination, land ownership and management, housing, health,

cultural integrity, maintenance of languages, and education, you would identify

policies that were destructive and subjugating of our Nunga being. \Me are

disappearing peoples.

The process of defining Nungas out of existence continues on from the old policies of

assimilation. Contemporary examples can be found scattered throughout

Commonwealth 'Aboriginal Affairs' policy. The Department of Employment

Education and Training, and their 'Abstudy' policy, relating to Aboriginal education,

construct 'traditional' and 'non traditional' Nunga communities. This policy deems

Nunga youth from 'traditional' communities as being entitled to an independent

allowance, because of their initiated status. This same allowance is not available to

Nunga youth of the same age who reside in 'non-traditional' communities. This

policy excludes Nunga youth from Victoria, NSW, and Tasmania. It is a policy which

reflects past definitions on 'Aboriginality' which distinguished between 'half-caste',

and 'Aboriginal native'; as in the past, the 'non-traditional' is expected to become

further absorbed into white Australia, while the 'traditional' is treated differently

separated by policy from the constructed 'non traditional'.

5.10 Genocide: the celebration of it

The celebration of the coming of Columbus to the Americas marks the attempted

genocide of the Native Americans. The equivalent for Nungas is the coming of Cook
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and the Australia Day celebrations. These celebrations illustrate the state's support

for European racial, cultural and spiritual superiority. The continued celebration of

colonisation is a measure of how far we need to travel before we are able to take states

seriously in their rhetorical attempts to improve the human rights of Nungas.tto The

following quote is taken from an intervention made by Professor Glen Morris to the

UN Working Group on Indigenous Peoples:

The use of a state apparatus for the promotion of national holidays, festivals,

the construction of monuments, or other acts that serve to celebrate, either

explicitly, or implicitly, the genocide and colonization of indigenous people is

tantamount to the promotion of race hate and racism against indigenous

peoples. Such activity is proscribed by several international instruments, and

is recognized as promoting intolerance and discrimination. When an ideology

that elevates to national hero status the architect of indigenous genocide, it

infests the fabric of society. School children, from the time that they can

reason, are inculcated with the notion that theft equals righteousness,

colonialism equals liberation, that indigenous peoples were and are savages,

and that Euro-American superiority has been vindicated through the

colonialism of the western hemisphere. This holiday promotes the idea that

indigenous peoples are inferior, and consequently, promotes racial intolerance,

or worse, it promotes and justifies deliberate policies of indigenous

dispossession and destruction- such as those that litter the entire political and

legal landscape of the United States.lTs

r7a'Watson, kene,L992:L1-13, for a discussion on the UN theme 1993 'Indigenous People - a New
Partnership'. The Intemational Year for the World's Indigenous People is result of UN General

Assembly Resolution 46/L28 of the lTthDecember.
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Ward Churchill and others argued genocide as a defence to charges laid against

members of the American Indian Movement for disrupting a Columbus Day

celebratory parade in Denver on October 12,l99l.r7u The defendants were charged

with refusing to obey a lawful police order, obstructing a public thoroughfare, and

disturbing the peace. The defendants argued the celebration of genocide was

unlawful, particularly when the genocide of Native Americans was a continuing

phenomenon. The defendants argued that they had acted lawfully in attempting to

halt the commission of a crime against humanity. The charges against the defendants

were not dismissed but a Denver jury, acquitted all defendants on all counts on June

26,1992. And in post-verdict statements to the press, the jurors clearly indicated that

they had been convinced by the defence that it was the Columbus Day celebrants and

various collaborating officials, rather than the defendants, who had engaged in

wrongful activities.lTT

During the Australia Day celebrations in 1-988, the state celebrated through the re-

enactment of the invasion. The replica tall ships of Cook sailed into Sydney harbour

where they were met by a protest of more than 50000 people, calling for the end to

the celebration of invasion and genocide of indigenous peoples.

17s Morris, Glen,1992.
176 Churchill, W, 1994:11
rTT lbid:4s-46.
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5.11 Where can our stories be told in a forum which witl not

whitewash the blood and act as though they never heard a

scream?t78

The new assertion of claims to self-determination as validated by more

supportive procedures and institutions is literally experienced as a matter of

life and death for the ethnic entity as well as for constituent individuals and

groups. A call for the rights of peoples is in many instances a cry of help to

those confronted by the terrifying prospect of genocide.rTe

The domestic courts and tribunals of the state will not hear evidence of genocide the

state itself has committed.le The crimes are only recognised in international law, and

are outside the domestic jurisdiction of the genocidists. The state has an interest in

obscuring the truth as we have already seen from the results in the final report of the

Royal Commissíon into Aboriginal Deaths in Custody, and the Stolen Generations

Inquiry. It is necessary to establish a tribunal which is free from the interference of

the Australian state and gives voice and support Nungas.

The situation in Australia requires international intervention, but the possibility of this

occuring within existing intemational courts or tribunals is problematic. The

International Court of Justice (ICI) will only hear disputes between states,l8l or

178 This heading is inspired by my friend Alice Dixon, and her son Kingsley Dixon who died in
custody. It was alleged that the walls of the prison cell where Kingsley Dixon was found dead were
freshly painted soon after his death.
17' Falk, Richard, 1988:20.

tt1 Statute of the International C-ourt of Justice, Aficle 34 (1).
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matters in which the states have consented to the jurisdiction of the ICJ.r82 The ICI

provides an advisory opinion on questions of law, as it did in the Western Sahara

decision.rs3 This matter was brought before the ICJ by the United Nations General

Assembly, for an opinion as to whether the people of the Western Sahara were

eligible for decolonisation tbllowing the withdrawal of Spain from the region. The

couf decided that territories inhabited by peoples living as organised societies were

not considered a terra nullius landscape empty of peoples and open to state acquisition

on the basis of occupation. Further the court decided that the Westem Sahara peoples

were political entities divested with the political sovereignty able to enter into

relations with other sovereign states.

Before Mabo (No 2) decision was handed down, Paul Coe on behalf of the \Viradjuri,

Ngunawal and Arrente nations wrote to the Secretary-General of the United Nations.

Coe sought an Advisory Opinion from the Intemational Court of Justice on the right

of Nungas to self-determination, land and culture.le This process fell by the way in

light of the dominant position the Mabo (No 2) decision took, followed by the

enactment of the Native Title Act 1993. Both of these developments were viewed by

the UN as progressive advancements towards the rights of indigenous peoples.l8s

The newly constituted International Criminal Courtrs6 was established to hear crimes

against humanity. However because of the statist character of the UN and its created

182Ibid:Aticle 36(1).
183 Western Søhara Advisory Opinion, 7975 \.CJ.72.
18a Brennan, F 1993:27, where Brennan quickly concludes that Nungas have no capacity or
intemational personality to seek an opinion from the UN.
r8s Committee On the Elimination of Racial Discrimination 54rh Session 1-19 March 1999, Draft
decision (2> 54 on Australia of the Committee on the Elimination of All Forms of Racial
Discrimination : Australia. CERD/C/54Misc.40/Rev.2.
Itu This court was established in Rome between 15-17 July 1998.
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bodies the court is likely to present the same insurmountable obstacles to Nungas as

the ICJ when we attempt to invoke proceedings against the state of Australia for the

crime of genocide.

In March 1999 an application from Australian indigenous groups represented by

ATSIC was heard by CERD. In the application it was argued that significant parts of

the 1998 amendments to the Native Title Act 1993 (Cth) (NTA) were not in accord

with principles of racial non-discrimination and equality laid down in CERD. The

Committee has the mandate of Article 14 of the Convention to formulate an opinion.

Article L4, 7(b) also permits the Committee to make 'suggestions and

recornmendations'. There are no penalties imposed other than the possibility of

'shaming' a country into correcting any violations of the convention. Violations are

made public through the Article 8 requirement on the Committee to compile an annual

report, in which a summary of its recommendations is made. At its 54th Session

CERD decided that the NTA 1998 amendments discriminated against indigenous title-

holders under the validation provisions, the confirmation of extinguishment

provisions, the primary production upgrade provisions, and ¡estrictions concerning the

right of indigenous title holders to negotiate non-indigenous land issues. The

committee found that there was a lack of participation by indigenous communities in

the formulation of the amendments and was concluded without their consent. (This

has also been a criticism made by the Nunga community regarding the N?¡l 1993, but

this was not raised with the committee).l87

187 C-ommittee On the Elimination of Racial Discrimination 54rh Session 1-19 March L999, Dnft
decision (2) 54 on Australia of the Committee on the Elimination of All Forms of Racial
Discrimination : Aust ralia. CERD/C/54Misc.40/Rev.2.
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The application initially made to CERD in L998 was limited in its focus to the 1998

amendments to the NTA 1993.t8s ¡n the application to CERD it was submitted that the

amendments preferred the rights of non-native title holders over those of native title

holders. But the NTA 199318e itself enshrined racially discriminatory policies that

prefened the rights of non-native title holders over those of Nungas. The NTA 1.993

validated non-native title, the colonisation process, and the dispossession of Nungas

from the entire Australian continent. The NTA 1993 Act established a regime for the

registration of native title, a title that could at the most negotiate for the best deal with

powerful corporations; deals that will always be weighted to the side of power. The

native title created by the High Court in Mabo (No. 2) is an inferior title to that held

by the state, and all other common law titles. The High Court in Western Australia v

The Commonwealth 7993,1m decided that the NTA 1993 was a beneficial law. But

beneficial in what way? The majority of Nungas will remain dispossessed from our

ruwe as a result of the NTA 1993 legislation and unable to protect it from damage.

The 1998 amendments simply entrench this position further. The application to

CERD should have referred to the NTA 1993 in their analysis of discriminatory

policies towards Nungas.

188 ATSIC online reference to the CERD application; http:www.atsic.gov.au, CERD heard at its fifty
fourth session the application on racial discrimination against the Australian govemment. The matter
was listed and heard pursuant to the early warning mechanism of CERD in March 1999.
180In the 1994 CERD Report the Committee found the Native Titte Act t993,to be a beneficial Act. In
decision (2) of CERD 54'h session 1-19 paragraph 5, '..the Committee welcomed the attention paid by
the Australian judiciary to the implementation of the Convention (A/491L8, para540). The Committee
also welcomed the decision of the High C-ourt of Australia in the case of Mabo (No 2), noting that in
recognizing the survival of indigenous title to land where such title had not otherwise been validly
extinguished, the High Court case constituted a significant development in the recognition of
Indigenous rights under the C-onvention. The Committee welcomed further, the Nstive Title Act 1993,
(Cth), which provided a framework for the continued recognition of indigenous land rights following
the precedent established in the (Mabo No 2) case.'
1e0 183 cLR 373.
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This application also raised the issue that the 1998 amendments fail to provide native

title holders with protection of the kind given to other landowners. But the NTA 1993

is also destructive of native title interests, discriminating against the interests of native

title holders through the validation of non-native title. The only hurdle for the

extinguishment of native title following the Mabo (No 2) decision flows from the

Racial Díscrimination Act, 1975 (Cth) (RDA), a hurdle that was perhaps the

motivation behind the Keating govemment's high speed action to enact the Native

Title Act 1993,1e1 to avoid or restrict the applicability of the RDA (1975).It has been

stated that the NTA 1993 was the longest debated Act in the history of the

Commonwealth parliament. Negotiations were entered into by the men in suits in

October 1992 and were concluded with the passage of the legislation in December

1993. The process lacked the informed participation and consent of traditional

owners throughout Australia, instead the Commonwealth governmental statutory body

ATSIC entered into the negotiations with govemment along with land councils and

Aboriginal lx'gal Services in the absence of traditional owners. We had never befo¡e

seen a government so quick and eager to address the land issues of the Aboriginal

nations.

T\e RDA became a law of Australia on 3L October 1975,Mabo (No2) was decided on

3 June 1992. The door was open for Nungas to argue that lands which could be

deemedre2 native title land at 31 October remained native title lands and all other titles

tet 11t" 1y2a 1993 was enacted in December 1993 just ove¡ 72 months aftet the Mabo (No 2) decision,
considering more than 200 years of the rule of terra nullius this time frame for negotiations was
seriously inadequate in its response to dispossession.
1e2 The common law principles are found in the NTA 1993; section 229 (7),The communal, group or
individual rights and interests of Aboriginal peoples or Torres Strait Islanders in relation to land or
waters, where: (a) the rights and interests are possessed under the traditional laws acknowledged, and
the traditional customs observed, by the Aboriginal peoples or Torres Strait Islanders; and (b) the
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created by government actions, and grants of interest over those lands were subject to

a native title. The NTA 1993 validated title to a sector of the community who had the

most to loose from the small crack of light that fell, that is those in the mining

industry and the pastoral industry granted interests over land from the 3L October

1975. The RDA was 'relaxed' so as to validate past invalid grants.le3

I argued at the time of the enactment of the Native Title Act 1993 that it was in breach

of the International Convention on the Elimination of AII Forms of Racial

Discrimination. To enact the legislation the Federal govemment invoked the special

measutes provisions s8(1) of the Commonwealth Racial Discrimination Act 1975.1e4

This was done to avoid challenges by s9(1) and s10(1) of that same Act. It is ss 9 and

10 of the Act that prevent the impairment of human rights and fundamental freedoms,

or the withholding of rights which are enjoyed by persons of another race. The

Commonwealth government's use of the special measures provision, was not for the

sole purpose of securing native title rights, but was for the main purpose of validating

non-native title. The Native Title Act 1993 validates past acts that might otherwise

have been invalid because of the existence of native title. It enables states and

territories to validate past acts attributable to them. The Act provides for the

validation of dispossession and land theft, and the genocidal polices which were used

to complete the dispossession. The Commonwealth government proposed to establish

Aboriginal peoples or Torres Strait Islanders, by those laws and customs, have a connection with the
land or waters; and (c) the rights and interests are recognised by the common law of Australia.
1e3 The NTA 1993 sets up 4 categories A-D of past invalid grants, s229, ss 75,230. In an article
Watson, Irene 1996:11, Watson, kene 7997:220-227,I argue the lVZt 1993 was in breach of the RDA
1984.
lea lægislation based on the intemational Convention to Eliminate all forms of Racial Dßcriminøtion,
General Assembly resolution 2706 A (XX) of 21 December 1965.
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a means of compensation for the validation of the coloniser's title, but at the time of

writing this thesis no group in Australia has yet been compensated.

On the 18 March 1999 at its 54'h session CERD made the following decision on the

amendments to the NTA 1993:

' While the original Native Title Act (1993) recognizes and seeks to protect

indigenous title, provisions that extinguish or impair the exercise of

indigenous title rights and interests pervade in the amended Native Title

Act (1998).

' The committee noted four provisions in the amended Act that

discriminated against indigenous title-holders. These include: the Acts's

"validation" provisions; the "confirmation of extinguishment" provisions;

the primary production upgrade provisions; and restrictions concerning the

right of indigenous title holders to negotiate non-indigenous land uses.

' The committee found a lack of effective participation by indigenous

communities in the formulation of the amendments, which raised concems

with respect to the State Party's compliance with its obligations under

Aficle 5(c) of the Convention. Calling upon States Parties to "recognise

and protect the rights of indigenous peoples to own, develop, control and

use their common lands, territories and resources," the Committee , in its

General Recommendation XXIII, stressed the importance of ensuring "that

members of indigenous peoples have equal rights in respect of effective

participation in public life, and that no decisions directly relating to their

rights and interests are taken without their informed consent."
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The committee was also concemed that the amended Act appeared to wind

back the protections of indigenous title offered in the Mabo (No

2)decision, and the 1993 Native Title Act. And argued the amended Act

could not be considered a special measure within the meaning of Articles

1(4) and 2(2) of the Convention, raising concerns about Australia's

compliance with Articles 2 and 5 of the Convention.

The committee urged Australia to address these concems as a matter of

utmost urgency. And to suspend implementation of the 1998 amendments

and re-open discussions with the representatives of the Aboriginal and

Torres Strait Islander peoples.

The decision of CERD is based on the idea that Mabo No 2 and the Native Title Act

1993, are of benefit to Nungas and are not in breach of the Convention to Eliminate

all Forms of Racial Discrimination. Bú Mabo No 2 and the Native Title Act 1993 are

detrimental and the amending act of 1.998 is merely a further erosion of and

discrimination against the rights of Nungas. The above decision by CERD could be

interpreted as meaning that the NTA 1993 had the support of Aboriginal Australia and

that we had given our free and informed consent to the process of negotiations entered

into by Aboriginal 'leaders'. But during September 26tn 'tgttt 1993 at a meeting held

in Canberra over L000 Nungas representing peoples from Aboriginal Australia moved

a resolution to stop further negotiations on the development of native title legislation.

The voices of traditional owners and custodians of land and law were not fully

considered in the native title negotiations that concluded in the enactment of the NTA
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1993.res Our free and informed consent was lacking in the negotiations that lead to

the enactment of the NTA 1993 as they were also lacking in the negotiations that lead

to the amending Act of 1.998.

1e5 Ïhe problems that a¡ise when traditional owners voices are not properly represented is spoken of in
the interview with Katona Jacqui, 1998: 1.
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Chapter 6

POWER OF THE MULDARBI

6.1 INTRODUCTION

The circle has woven is weaving:... . to aboriginalise, colonise, capitalise, socialise,

feminise...to aboriginalise, aboriginalise, aboriginalise, aboriginalise, aboriginalise,

aboriginalise...... .

The muldarbi as I have begun to illustrate in previous chapters takes on different

forms of dominance and power. This muldarbi came to our old people in the form of

small- pox, poisoned water-holes, rape, murder, and other forms which have violated

the laws of the land, the laws of our old people. The muldarbi is a killer of law, land

and people. I see the muldarbi as being in its final phase before we deal away with it

forever. Putting it finally to rest. The work is before us, as we struggle to save the

planet from an ecological holocaust. The peoples of the land are already reduced by

the muldarbi; now it is the land we watch, as the natural world resists by dealing

humanity an increasing occurrence of natural disasters.

The old people in their adhe¡ence and practise of the law and the singing up of law

and country, have ensured balance against the influences and impact of the muldarbi,
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a balance which is held through their love of law and land. The respect for law and

country, and caring and sharing, aÍe strong medicines for dissolving the power of

muldarbi. So why has the muldarbi become so powerful, and what happened to these

laws that previously kept the mulda¡bi in a place where it caused no harm? These

laws still live, but their form now struggles under the increasing weight of muldarbi.

What is it about the muldarbi that has enabled it to enlarge itself? Like the giant frog,

is it greed? And if it is that, what has created that greed, is it trauma? In the story of

the giant frog the solution of the animals was to make the frog laugh and in laughing

the frog released all the world's water it had consumed, greedily, entirely for itself.

The water fell back onto the land, filling the streams, rivers, billabongs and lakes to be

shared by the many. And from that day the frog was no more big. I think we need to

think about the source of greed, and then find the way to make the giant frog-muldarbi

laugh. And make it remain small forever, taking equal share of water to all other life

forms.

The laws of this ruwe, laws which come from Kaldowinyeri have been violated.

There is both a women's law and a men's law which both still exist despite centuries

of violations by the coloniser. However the sparsity of wonten's law is usually

interpreted by the 'experts' of the dominant culture as being evidence for its non-

existence. Irigaray writes about the extinguishment of women's mother-daughter

genealogies and the scientists' claim that women's law has '...never existed except as

a figment of the female or feminist imagination.'l Similarly the totality of the laws of

indigenous peoples has been treated as a mythical representation of reality, a time in

prehistory, and thus demeaned and dismantled.

1 Irigaray, Luce, 7993(b): 24.
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In this chapter I will discuss the contemporary feminist struggle and how effective or

otherwise this struggle has been in dismantling one aspect of the muldarbi, the

dominant white male.2 In looking at the feminist struggle,I ask: what is my place in

that process, a process where white women have power I don't have? Will white

women in meeting the challenge to diffuse white male dominant power, undress their

own muldarbi?

6.2 The muldarbi power of right knowing

Historically the muldarbi has positioned Nungas into a space of invisibility, and if we

appeared at all, it has been at the lowest point in its hierarchical ordering of life. The

muldarbi has positioned Nunga women, men and children in its way of seeing, and its

way of seeing us is through a white male dominant racial lens. In the eyes of the

muldarbi-colonisers being indigenous was to be 'known' by them as inferior, while

they were 'known' to themselves as a 'scientific fact' to be superior.3 Their

construction of who we are and where we are placed in their hierarchical ordering of

life continues. They continue to name and define who we are, how we should look,

how we should act, and what our culture is and should look like to them.a The power

of right-knowing functions on different levels. The state and its agencies construct

2 Detmold M7997:95 sees gendering as being wholly a function of power.
3 Blaut, J, 1gg3 156, suggests thal agriculîural societies in the 

-European 
view were perceived as

superior to the non-European societies who chose not to farm, and as Blaut argues should be referred to
as hon-agriculture'societies not þre-agriculture'societies. The latter infers superiority in European
traditions.
a For a further discussion on the construction of identity see, Watson, I1997:49,I have discussed these
issues in chapter 4 of this thesis.
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'the Aborigines's and other groups also have their own way of knowing who we are

and how or what we should be.6

The power of 'right knowing' was exercised recently by the High CourtT in its

decision to validate the Hindmørsh Island Bridge Act 1997, (Cth) legislation that will

legitimise the building of a bridge to Kumarangk. The decision in Kartinyeri has

confirmed that Aboriginal women's business - law in the Kumarangk region is as

open to violation by the coloniser's laws as it was when Cook first arrived. In the

struggle to protect the last of our sacred places do we build an alliance with white

women to explode this white male dominant way of seeing and knowing us? How is

it then that white women see and know us? I-et's take a look. Catharine MacKinnon

has written about how we come to ways of knowing in the following quote:

The feminist theory of power is that sexuality is gendered as gender is

sexualised. In other words, feminism is a theory of how the erotization of

dominance and submission creates gender, creates woman and man in the

social form in which we know them. Thus the sex difference and the

dominance-submission dynamic define each other. The erotic is what defines

sex as an inequality, hence as a meaningful difference. This is, in my view,

the social meaning of sexuality and the distinctly feminist account of gender

inequality. The feminist theory of knowledge begins with the theory of the

point of view of all women on social life. It takes as its point of departure the

criticism that the male point of view on social life has constructed both social

s I refer to the constructions of identity by the state in chapter 4.
6 These other groups include generally the environmentul morr"-ent, the women's movement, the
churches, the ambit of non govemmental organisations, they all have their own particular stereotype of
what an 'Aborigine' should be, look like and act like.
' I(artinyeri v The Commonwealth (1998) 72 ALJR722.



life and knowledge about it. In other words, the feminist theory of knowledge

is inextricable from the feminist critique of male power because the male point

of view has forced itself upon the world, and its way of knowing.8

So does feminism come from a space which is male and dominant, a muldarbi place?

Does feminism live within the horizon of this muldarbi? And is it stuck in male

domination, taking its identity from the reaction to male domination?e And is it as

Irigaray suggests to us that, 'Most of the works of women today aim to describe what

a women is within the horizon of a male subject'.10 But is male domination universal,

or are there pockets where the domain is balanced between women and men? I argue

that the Nunga domain is one place that is free of male domination, but only just, as it

is almost disappearing into the different forms that genocide takes us into. Moreover

it is a domain that is invisible to those who see the world through universal themes:

...one consequence of the feminist movement's tendency to think about

gender power and dynamics in terms of what we might call a universalist or

essentialist form is that it depicts the structural forms that gender powef plays

in the white community as representing gender pure and simple.ll

8 MacKinnon, Catharine, 1987:50.
e For a discussion of the Australian context see Pettman 7992:25.
10 lrigaray, Luce, 1996: 64.
11 Crenshaw, Kimberle, 1993:407 and see Davies, Margaret, 1998:767, for a discussion on how taking
a purely essentialist approach makes difference invisible.
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And further on Kimberle Crenshaw states:

If black women continue to be silenced and their stories ignored, we are

doomed to have but a limited grasp of the full range of problems we curently

face.r2

We are also doomed to lost opportunity, the opportunity to learn from the indigenous

horizon of balance between male and female that lives still in indigenous

communities, those which are quickly disappearing under the weight of the mulda¡bi.

Where is feminism going as a way of knowing, if its identifications arise from and out

of a response to male power? How can it ever dissolve the muldarbi from this place,

when it is imprisoned within a male horizon? The thing is that the horizon can be

changed. Another already exists, one which has always been known to those who

kept the songs and the ceremony, which is knowing from a place of Nunganess. The

muldarbi uses its power to shape the way we know, and the way we know shapes

social power in terms of social inequality.t3 So we struggle with the muldarbi against

the shaping of our being with its way of knowing. We struggle with the thinking and

language of our rapist. But struggle to see the horizon, as we have known it from

Kaldowinyeri, and to stop it dissolving into the imposing muldarbi. We struggle for

the place which is free from this 'right way of knowing', to be free to know in the

way of the grandmothers. Haida elder and grandmother L¿vina White speaks of the

conflict between indigenous and non-indigenous world views in the following quote:

tz rbid rgg3:436

290



That's another means the government have used to take away lands from

native people was for environmentalists to help them make certain areas into

parks. They feel that they can save Mother Earth if they make a few patches

that are parklands. The day that they find that all of earth is sacred and all of

creation is sacrosanct, then we'll have a better understanding between us. For

to put certain small areas into the safety of heritage sites is not the way to go.

I was in the environment movement for a very long time and became

disillusioned with them because they had their own hidden agenda. So that

was when I had the final hard knowledge that there are two paradigms in

Canada and that was the Indigenous Peoples way and those that came - their

way. Their way I could never understand.la

And proposing a process of healing and creating the space where our indigenous

views have a life, bell hooks suggests we dissolve white thinking. To dissolve the

muldarbi is to think outside its perceived and imposed regimes of thought. For me,

that is a process of decolonising the mind, and dissolving dominant colonial thought

pattems, so that I can see the horizon from an indigenous place and space, and know

the mother beneath my feet.

13 MacKinnon, Catharine, 1989:lx.
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63 The culture of rape, what we call raping the ruwe

Ruwe, is the land, 'the land is our mother'. She nurtures us and from her all things

grow, without ruwe there is no self. Ruwe is also known as the place of the old man,

the grandfather. Kevin Buz.zacott speaks about Lake Eyre and his obligation to

protect the country from possible damage done to it by the draining of the artesian

basin of its underground water:

..Lake Eyre, with its waterways and mound springs and all the animals and

plants that belong, is a very very special place. It catches all the ancient inland

rivers and creeks - many rivers from other countries. The old I¿ke calms

them down like nursing a little baby. water is life. water is more precious

than gold..15

Yet the reality of our lives and the natural world living on the edge of extinction is

ignored. The non-indigenous world is progressively evolving and separating its

humanity away from the natural world and its wisdom. It is they, the non-indigenous,

who mostly have and continue to plunder, rape, violate and extract from ruwe, with a

greed and an ignorance which seems to veil their ability to see how it will end.

Irigaray suggests that ".... cultu¡e has taught us to consume the mother's body -

natural and spiritual without being indebted."lu Here I have taken Irigaray to mean

that the culture of 'us' is the cultures of non-indigenous peoples, for it is they who

have culturally developed in this way. They became non-Indigenous when they

departed from their laws and lands. They became disconnected from their

t4

15

16

white, Lavina,First Nations International court of Justice 1996, TranscnptppT3-74.
Taken from an open invitation by Kevin Buzzacott 'Going Home to l-ake'Eyiå", February 1999.
Irigary, Luce, 1993(b) :54.
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Aboriginal-being, becoming non-indigenous, individuals, and citizens of states. Some

of them are like the giant frog, living outside the laws of caring and sharing. In

contrast, indigenous cultures live in reverence of the mother-earth and have a culture

which centres around balancing and maintaining a harmonious relationship with the

mother. The pristine statc of the ccology in this country prior to colonisation is

evidence of that.

The earth is known to indigenous peoples as a feminine being, a mother. It is also

known as the grandfather.tT While the feminine in the natural world is powerful, it is

not a power which is hierarchical and dominating. For it to be that would be to

become muldarbi, and demonising of the laws of Creation. The love we hold for the

ruwe is unlike the christian hierarchical reverence for the father. The dimension for

loving ruwe is whole; it is circular, not linear. The love of ruwe, and its energy moves

through all of the organs; it is more than a thought which is sublimated into an

ideology which is then used to dominate. I¡ve of ruwe does not change form. It

remains the same. Love of ruwe is a way of life; it is practised and it is sung; the

songs of ruwe are sung across the land. The love of ruwe is a passionate and

interdependent one, which moves throughout and unifies all things.

Ruwe is not appreciated by all of humanity as mother and perhaps that is why her rape

is excused and ignored. Feminist law academic and writer MacKinnon deprecates the

feminine in ruwe, and sees the relationship of women, like men as a social product,

when she writes:

...women have no more special relation to nature,'naturally'than men do;

their relation to nature, like men's, is a social product. Man's relation to

t7 Reference to Kevin Buzzacott above talking of l-ake Eyre as his grandfather.
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nature is probably equally profound and determinative of his being, but he is

not socially limited to it.18

But who said anything about being socially limited to 'nature'? Indigenous peoples

hold ruwe and the natural world with great reverence, unlike capitalist or marxist

thought, where nature is viewed as constituting value and exchange value.

MacKinnon goes on to explain:

Mother/women is, is nature; father/man works, is social. The creative, active,

transformative process of work is identified with the male, while the female is

identified with the matter to be worked upon and transformed.le

But indigenous cultures, unlike capitalist and marxist societies never sought to

transform ruwe, and it is here that MacKinnon's attempt to universalise women's

lives and relationships fails. Indigenous women are comfortable with the feminine

identification to ruwe our mother, as it is both an honouring of our lives as women

and it is also a reminder of our relationship and connections to ruwe. We are her

daughters and collectively we are sisters of ruwe. MacKinnon expresses a discomfort

with the special identification of woman to the earth and the natural world, a view

which indicates their assimilation into western patriarchal perceptions of hierarchy

and dominance and a movement of women away from the mother.

From an Aboriginal perspective we are all of the mother. She nurtures us, and we in

retum carry the obligation to ensure the nurturing is sustained for future generations.

The reverence for ruwe and the natural world held by Nunga communities is

18 MacKinnon, Catharine, 1989:15-16.
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evidenced (particularly in Australia) in the ceremonies of both male and female. Our

ceremonial life is an act of honouring the mother and the natural world. The ritual

seeks balance, unity and future sustainability.

The muldarbi came to our lands and sought to transform ruwe - the mother. I do not

fully comprehend the reasons or the motivation behind the muldarbi's acts of rape;

perhaps in the western world and its own history of centuries of alienation from ruwe

it festers an indifference and inability to love the land. Or perhaps simply answered

the reasons were for agriculture. One Koori expressed the feeling of alienation from

land as follows:

we and the land are one. when you take it from us you kill the spirit that

gives us life. We end up as shells of human beings, living in other people's

countries.2o

The colonisers, who came to our ruwe, made no connection spiritually to our lands,

nor did many of them have an Aboriginal or spiritual connection to the ruwe of their

own ancestors. What connection existed for many had been severed centuries ago.

They had become shells of human beings, and their own loss or alienation made it

easier to rape and plunder the mother, because they did not know her as mother; to

them she had become something else, she was another commodity that was

dispensable in their growing consuming society.

le Ibid, 15.
20 This statement was made by Cecil Patten to the UN Working Group on Indigenous Peoples in
Geneva, cited in Venne, Sharon, 7996:293.
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The muldarbi referred to our ruwe when they first saw her as virgin lands. A virgin

awaiting penetration. An alien thought to our culture, a rape not ever before

contemplated by indigenous peoples and this is evidenced by the relationship we held

with the natural world, with the mother. bel hooks holds a similar view about the

different relationship we have to the land:

Indigenous men had no relationship to the land, to the world of their ancestors,

to the earth that would have allowed them to evoke metaphors of rape and

violation. To imagine the eafh as a woman to be taken over, consumed,

dominated was a way of thinking about life peculiar to the colonizer.2l

Centuries before the colonist arrived at our shore, rape had been condoned in earlier

colonial conquests. The thoughts of the Spanish colonists, prior to their 'penetration'

of the Americas are captured in this following quote:

Never again may mortal men hope to recapture the amazement, the wonder,

the delight of those october days in 1492, when the new world gracefully

yielded her virginity to the conquering Castilians.22

In the rape of ruwe, the mother becomes a mere object of their desire. Further

evidence of their intentions to transform the mother at the time of early colonial

settlement of South Australia, is reflected in the following quote:

As with the aborigines so with the land, the heathen uncivilised aborigine was

but the human manifestation, even product, some would have suggested of an

21 hooks, bell, 1994: 203
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undomesticated and wild landscape. The tracts of wilderness in SA possessed

not actual but only potential value. And would remain in that state of waste

until labour, capital and enterprise were applied to them,.......(and to be)

rescued from a state of nature! Like the Aborigines the land had to be saved

from being raw, untamed and natural, it had to be civilised, subdued.23

Two centuries later we are left to live with the results of their rape, they raped all

things in our natural world. Their rape violated our laws, of love of the land and

respect for all things that co-exist in our natural world. The rape of ruwe is now so

widespread, globally its impact is reflected in the destruction of indigenous societies

and culture. The balance of global identifications is becoming increasingly non-

indigenous, the empty shell of humanity. Becoming the collective identity of the

giant frog. Devouring all from the natural world.

And I ask myself, when did they stop loving the mother? why did they begin this

suicidal attempt to destroy all life forms, and for what purpose? I don't know if there

is a point where it all began, but to ask these questions assists me in thinking about

what it was that triggered the desire to transform, to rape the land, the mother. Did

the rape begin when the laws became covered over, when the ceremonies and the

songs that revered the mother stopped being sung? And when the reverence was lost

to them, did it birth the desire of 'man': ".. man's desire for the lost womb. rilith God

the Father substituting for the return to and into the mother which can never take

22 Historical account was recorded by Eliot Morison, cited in hooks, bell, 1994: 203.æ Wi[iams, M, 7974: L5. Nungás didn't garden. Mainland cultures saw gardening cultures as
supporting an inferior means of livelihood and a desecration of the mother. Gardening itself leads to a
simplification of the ecosystem. The wisdom of Nunga cultures could foresee the-consequences of
gardening and conscious decisions were made not to. There was a confidence that maintaining
diversity, travelling for knowledge, hunting, gathering, firing, and maintaining ceremonial obligationã
is 'best practice'.
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placst"24 Was the search for the retum to the mother substituted with the rape of her?

Is this what happened? I think the rape began with the loss of song law, and

ceremony. And in a state of loss and trauma they rape, and dominant in their loss or

desire are falsely fulfilled.

This is why law and ceremonial life of Aboriginal cultures is important, because it

restores balance through its teaching of the reverence for the mother. It is the

medicine the old people have always known of. The medicine that will make whole

again a humanity that is one with the land. In the story of the giant frog the animals

made the frog laugh to release the water. In understanding the frog's trauma we find

the way to heal and to make the medicine of laughter. We need to find the medicine

to heal the rape. And yet we have it, the old people hold it in the law and ceremony.

The many non-indigenous need to become Aboriginal again. But to become

Aboriginal in their place and in their culture, not ours. To be Aboriginal is to adhere

to the laws and cultures that emanate from the place and from the time of

Kaldowinyeri. For the non-indigenous to become Aboriginal, the first step is to stop

their participation in the colonisation and genocidal processes and return to the land of

their ancestors. While it is understood that the physical return by all non-indigenous

to the place of their Aboriginality is impossible to achieve the return can be done in

other ways. 'Where the physical return is not possible the retum may begin with a

return of the Aboriginal soul life. But this can only be achieved when the individual

adheres to the Nunga laws of place and by entering into the law of place in a way that

is 'proper'. The non-indigenous needs to become the indigenous and enter into the

process of decolonisation. In the words of Ward Churchill and others during a

speaking tour of Germany:

a kigaray,Luce, 1993 b:68.
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'We are not unique in being indigenous people. Everyone is indigenous

somewhere. You are indigenous here. You, no more than we, are landless;

your land is occupied by an alien force, just like ours. You, just like us, have

an overriding obligation to liberate your homeland. You, no less than we,

have models in your own traditions upon which to base your alternatives to the

social, political, and economic structures now imposed upon you. It is your

responsibility to put yourselves in direct communication with these traditions,

just as it is our responsibility to remain in contact with ours. We cannot fulfil

this responsibility for you any more than you can fulfil ours for us.25

To copy the Aboriginality of us would perpetuate the rape and appropriation but to

regain the loss of Aboriginality is the reJeaming of reverence for the ruwe, and its

laws. This is a first step in healing the wounds of rape.

I see the rape of women mirrored in the rape of ruwe. The violation of the mother

takes shape in all forms and the muldarbi that does this is the same one. The coloniser

coming to this country raped on all levels - land, women and children. What was

done to the ruwe was done to people; we discovered another way of being one with

the land. We now need to re-discover the old way of being one with the land.

ã Churchill, W ard, 1994.236
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6.4 Woments law

What is more important, woman or man's law? I have been frequently asked this

question. The answer is that they are both essential to the other. They are integral

and indispensable to the inherent unity and fabric of creation. The law of Aboriginal

women is Kaldowinyeri, from time immemorial. Indigenous women have always

known, lived and realised from the beginning women's law. And despite the weight

of the muldarbi Nunga women still keep the law, as do the men theirs. The two

following quotes are from senior law women, the women of Borroloola speak of the

law:

we are Aboriginal women. we talk for our hunting business, ceremony

business. we used to go hunting, we can't wait for the men. 'we are ladies

we go hunting and feed the men too. Men never used to boss over the women.

'we are bosses ourselves, women ourselves. Sometime man use to work for

woman too when we come back from hunting, tired and everything and

husband to work for us. we still have ceremonies these days for young boys,

like that little boy there, and women dance with that old people only, but then

everybody see us too. And we having other ceremony our own with the

woman herself, that important, nobody see, only djunkai can stay there to

watch, old man. He look, and he off again. when we have the big ceremony

business and we can't see men.26

Senior law women Tjama Napanangka for the Ngardi-Kukatja people, discusses

women's law for her country:
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Women's culture, yawulyu, really strong. I bin learn culture from my granny,

from mother, in old Balgo, when I bin young. I bin watch womens. All bin

doing painting. Doing dancing. Teach 'em all young girls. Some young girl,

they frighten. It's really hard, this culture, for the v/omen. Sometimes they

grab' em, with the little boys, they start doing painting, dancing, with mother

and aunty. Father they separate. I know culture now. I big enough. 'Hey, you

woman now. You want to come to culture,learning, dancing?', all bin say old

people. 'Oh, yeah!" Right. Old people bin take me bush for teaching. Do

'em painting. And do 'em dancing. After finish in culture, we can go hunting

for goanna. we bin kill 'em goanna, present for old ladies. when I bin

young, we bin com to (New) Balgo, old womens bin do dancing, bin share '

em rjipari, and Mina Mina, and Nakarra Nakarra - every culture. we bin

dancing and learning. we bin have big ceremony. Singing. All the mothers,

for the son. only the women. And old people they come and get tucker for

the mens. And soon as they ready mens come. The people they talking, 'All

the mothers, they ready?' 'Ye.' The mother they paint up, they ready. That

'ü/oman side. We sit down all night. All the man, old people, they come. We

put 'em smoke - all the mothers. we bin have a ceremony all the time.

Separate from mens.

'women bin grow up with yawulyu, women's culture. They say, 'This culture,

for women's side, it's from Tjuhtrrpa, Dreaming. That's why we got to hold

on this culture. We can't leave 'em. 'We gotta keep 'em fo¡ kid. Still teach

'em. What about grand-daughter?' That's why we hold 'em. And man, old

people, they learn from woman side. They learn. They understand. 'woman

26 Borroloola women speak, in Gale, Fay,!983:71.
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take it really hard and hard. strong, really strong, more than man. If anyone

gets sick from fighting they get 'em red ochre. whatever, they put em red

ochre. Old days, no medicine, only ochre. And this time , doctor do 'em in

hospital, they bin fix quick. They get up and walk, is right. That's why we

keep this culture really strong. We hold 'em really strong. I-and and culture.

Whatever bird, animal he's culture too. Turkey, he's culture, goanna,

anything. Whatever. Bush tucker is culture too. Strong culture.2T

Indigenous peoples law ways now subverted by the muldarbi have challenged the

lawful place of our women. Men have now replaced our lawful role in many

indigenous cultures. It is the white man who made the first contact with our

communities, and so it was the Nunga men who were sent to deal with them. And as

the coloniser imposed their ways they also imposed their way of treating women.

I¿vina White talks of the coming of the white man to the Haida and the eroding

influence it had on their matriarchal culture:

The European way had taken over and there were only men to make the

decisions. And as a consequence, I faced a great deal of pain. The decision-

making by matriarchs has been left long ago. Now I see young women in the

movement and I am thankful that I wouldn't give up when I was the only one

for so many years. 'we need a balance in decision-making in this world.

...Decisions must be made by both male and female, othen¡¡ise there is

imbalance. And the only ones that can reach areas of decision-making are

27 Cited in De Ishtar, 7nh1,1994:744.
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those that act like men, and so the balance never comes into play. Women are

not allowed to act and think like women, for if you do, you are not valued.28

Nunga miminis' law comes out of Kaldowinyeri: always was, always will be. We

come from a place of law, a space and horizon that was always women. In terms of

women's law there is nothing to be discovered that has not always been known to our

old people. It is useful for me here to distinguish the work of MacKinnon; her

writings are not about a discovery of women's law, they are a response to the void

and rape of women's law. MacKinnon writes from within the patriarchal horizon,

like the sister who got left behind, in the place of men, while the other sisters

continued their journey as they had always done. However now, following centuries

of rape, there is a long trek in the joumey to rediscover women's law for the sister

who got left behind. MacKinnon speaks of a way out of the despair as being a

journey into unchartered waters. But the trek is not as difficult as she would have us

believe, for the waters have always been known to the indigenous world. There is

nothing to be discovered by Nunga miminis that they have not always known. The

journey is for our sister who got left behind. MacKinnon herself said maybe white

women have no songs, and perhaps the only song she can now sing is of feminism in

the struggle to be. But as I write, the songs of Nunga miminis are also quietening as

the horizon of patriarchy 2espreads to encompass all. The songs need to be sung for

they are the medicine which will dissolve the muldarbi.

The Seven Sisters travelled in all directions across the country, giving to the women

their laws and ceremonies of ruwe. These are laws and ceremonies that I have no

ä White, lavina, FNICI Transcript Vol 11, L996:96.
2e Patriarchy is structured and justified by values that emphasise male dominance over women and
nature, patriarchal societies reward men and male dominant behaviours with positions of power.
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permission to describe, and even if I did, would be difficult to describe them into an

academic context as their processes are not simply intellectual ones. The law and

ceremonies are spiritual. They involve serious business which carries with it onerous

obligations. These obligations are to ensure the continuity of law and ruwe, and that

the law is handed on for the future of all humanity. The law cannot be freely spoken

of because many of its aspects are sacred and secret. Communicating the law is not

simply a process of telling a story. There are laws that guide us in the communication

of law. The traditional boss for a story may decide to sanction or not to sanction the

teaching of law. I¿w travels across the country, and unlike most stories the law has

no beginning or end. Communication of law is complex, a process of negotiation

between 'bosses' who hold the law as it crosses into their country. When one is given

the opportunity to respect and honour the law, one then begins to know the law of

ruwe and that of itself takes on a dimension which is Aboriginal. In coming to learn

and to know the law one takes on the obligations of law and ruwe.

The laws of women travel the ruwe, in the following quote I have taken from Deborah

Bird Rose she discusses the idea of a gendered ruwe:

Dreamings travelled; they were sometimes in human form, and sometimes in

animal or other form. But whatever the form they were almost inevitably

either male or female. Dreaming men and women sometimes walked

separately and thus created gendered places. There are no\ry women's places

and men's places: places which are associated with one or the other because

Dreaming made it that way. There are varying degrees of exclusion: places

where men can go but must be quiet, places where they can look but not stare,

where they can walk but not camp, and then there are places where men

304



carinot go at all, ever. There are places where men cannot drink the water,

cannot even look at the smoke that rises from women's country. And of

course the same is also true with respect to men's places, men's country.30

The process for Nunga miminis in re-empowering \ryoman's law is the struggle to re-

claim places that are the domain of both Nunga and woman. In this struggle for the

law, the sister who is left behind searches for the track made by the grandmothers.

The track is one which gives voice to Nungas: sovereignty of place, voice to land,

voice to law. The question is: do the people have the will to go down this track and

are they prepared to begin the work of clearing it of the muldarbi?

MacKinnon has worked to clear a space for women and in her attempt to create a

feminist theory of the state she argued:

...feminism stands in relation to marxism as marxism does to classical

political economy: its final conclusion and ultimate critique"... In a dual

motion, feminism turns marxism inside out and on its head.3l.

But where does the indigenous situate? Will the indigenous become to feminism

what feminism is to marxism, and do we have time to play this one out, to see it tum

feminism on its head also? Or is it that we must move quickly (as I think we must) to

a place of indigenous being, to a way of life which we know holds the key to the

future. A place that has always been.32

30 Bird-Rose, Deborah, cited in Iangton, M, L997:90.
31 MacKinnon, Catharine, t989 :125.
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65 Seeing my woman is not a white one

Why do we struggle with sisters, are we not sisters in the struggle against white male

domination? As I see it the problem is that white women have always played a role in

the sea of white racism we struggle against, they are also the muldarbi that came and

colonised our lands. It has been said by indigenous women many times before, 'we

are not the same.' We have a different history, a different story.

Many women will find they are on the same raft of male domination, but how we got

there differs. And it is the different stories which are important. Because not all

women reached the raft or the shore safely. Many drowned and the majority are still

drowning, many are hanging on, or standing up, not all are seated comfortably. We

need to tell our stories collectively, all voices need to be heard. You cannot disregard

the difference in an attempt to establish a universal experience or truth, because

racism is still staring us in the face, threatening to choke the life force from our being,

and our children's beings. We know who gets thrown off the raft first when it starts

to sink.

MacKinnon talks of feminism's search for a ground being a search for the truth of all

women's collectivity while acknowledging the different stories. I agree with this, but

the next step or question is how do we dissolve the muldarbi as a collective,

particularly when we as indigenous women and women of colour are still looking at

the muldarbi in white women. Do we all jump off the raft together in this new found

collectivity, or do white women continue to float in a sea of white racism, to the

32 Churchill, Ward, L994:232,has also expressed this point to groups frustrated with seeking models
for change, where he also argues that '. . . a functional alternative exists, and has always existed;.
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shores of the muldarbi as they have always done before? Or do we re-discover the

medicine that will heal this sea of white racism?

There is considerable testimony from indigenous women and women of colour of

their experiences in coming to establish the collective sisterhood. There are stories of

our continuous struggle with race and class in the midst of feminist theory.33 There

are stories also of competition and distrust between women. hooks suggests to us, ' If

that will to compete is replaced with a longing to know one another, a context for

bonding can emerge.'34 And perhaps when this context for bonding emerges the

space to listen to the stories of racism will also emerge. Because if the failure to listen

continues, it is as Audre I¡rde has said; 'To deal with one without even alluding to

the other is to distort our commonality as well as our difference. For then beyond

sisterhood is still racism.'3s

The film the Tango Lesson by Sally Potter,36 is a story about a film-maker who

becomes obsessed with the tango or the male tango dancer. It is hard to tell which

one, or if it is an obsession with both desires. Is it a joumey into the exotic world of

the tango, the 'other'? As the film-maker develops her skills at dancing the tango, she

becomes the partner of the male tango dancer. In becoming his dance partner she has

taken the place of the woman of colour, (South American), his previous dance partner

and lover. With Potter's journey into the land of tango the questions are asked by

myself and my daughter as we labour to stay with her joumey: what is this story, is it

a competition of best dancer or best fuck, or is it Potter's journey for identity? When

the quest is finished the women of colour, the culture of colour, and the tango dance,

33 hookg bell, and West, Comell, 1991: 106.s hooks, bell, 1995 : 223.
3s Lorde, Aud re,7984:70.
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are consumed. Potter becomes the tango dancer supreme.tt So powerful is she, that

she dominates the tango dancer. A victory to feminism? Is it the domination of the

stero-typical macho culture of Buenos Aires. In Potter's quest women of colour are

invisible, one woman only - Potter, takes on the men of tango, as they dance and twirl

her ac¡oss the screen, a film screen that she as film director, and script writer

dominates. In her whiteness Potter takes the tango to another level, one not ever

known before, other than in the imaginings of those dreaming of such a journey. So,

what does Potter's film do for the bonding of women of colour and white women? Is

she our hero? Does she carry some white women's magic that is capable of killing

the macho muldarbi? It's Potter's story, and it is one that left me feeling uneasy.

How could I relate to a woman of such power, someone who can consume the culture

of the other and in doing so become so powerful that she is able to subvert the culture

make it clean and pure for the white feminist terrain? Or does it, as I think it does,

keep the competition between us and them going?

Racism and sexism are not the same experiences.3s The white woman has sat as a

muldarbi, we have not forgotten her as a dominator of blackness. She cooked bread

which was poisoned with strychnine; it killed the black women and children that her

husband had preferred sexually, and when the coloured offspring, the result of rape

were bom, to hide their shame she participated in the removal of black babies from

their mothers. Children were taken away, far away from their mother's law, language

and culture. The white woman watched white men play polo with the heads of young

36 Tlte Tango Lesson was written and directed by Sally Potter, and released in Australia during 1998.
" I have discussed this issue the consuming of the culture of another, above in chapter 4 in greater
detail. I raise it again here to illustrate specific sites where it arises in regard to relationships specific to
women.
38 For Nunga miminis they reinforce each other to creale a double barrel effect, further discussion see
Pettman 1992:27, The violence and maleness of the frontier was a ratio of 38 white men to 1 white
women, the impact on Nunga miminis is obvious, we become the spoils of colonialism along with the
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black babies, and did nothing to intervene. Her influence to change this terror was not

felt as it still is not felt today.

Black woman
black grandmother
why do you frown
in this golden sunshine
your skin warm velvet brown
somehow causes pain
your children cry again
not welcome on their doorstep
not wanted in the town

Black woman
black mother
when you walk down the street
everybody notices
but no one dares to greet
your face is very different
from the face on our TV
no one looks into your eyes
for fear that they may see

Black woman
black children
black mother
and see a mother's scom
for those who cannot love the land
the mother
the first born.3e

6.6 And when white women struggle for equality I have to ask:

equal to what?

Iægal subjects were once simply male. 'Women have gradually been granted

subject status, and attempts have been made to back up this formal status with

equality.ao

land and its natural resources. They ate and plundered us equally. See Broome 7982:38, and Pettman
L992:26.
3e Gilbert, Kevin, 7990:4.
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MacKinnon writes, 'The white man's meaning of equality is being equal to him which

is the same as being the same as him.'41 If the measure is a man, and we were

measured equal would it dissolve the muldarbi? Of course not. The muldarbi has

many faces, only one of them being dominant male. The other muldarbi forms are

there still waiting to be peeled away. I have heard comments from Aboriginal women

throughout the world telling their stories on how they had no desire to be equal to a

man, and that it is the men who are not yet our equals. The issue of equality is better

measured against ourselves as women.42 Irigaray expands this point further in the

following quote:

...claiming to be equal to a man is a serious ethical mistake because by so

doing woman contributes to the erasure of natural and spiritual reality in an

abstract universal that serves only one master death.a3

The indigenous women attending the Fourth World Conference of Women 1995, in

Beijing, produced a paper 'Gender equity vs. self-determination,, in which they

argued for a global strategy of the women's movement to be in terms of self-

determination of women, in preference to gender equity. Self-determination is an

inclusive concept, incorporating the right of women to determine their political status,

and economic and social development. Gender equity however, is a narrow concept

focused on sex-based discrimination, and one which is manipulated by nation states,

avoiding issues of racial, environmental, civil, political and cultural inequities. At the

Beijing conference indigenous women argued that the empowerment of women could

only be realised within the context of self-determination, and that the struggle for

'gender equity' occurs outside of the context of decolonisation, resulting in the

40 Davies, M,7997:35.
al MacKinnor¡ Catharine, 7987:65.
a2 lrigary, Luce, 1993 b :12.
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preclusion of indigenous women. They concluded that gender equity could only be

achieved within an anti-colonial and anti-imperialist framework. The struggle for

gender equity illustrates one way in which feminism is contained by the male horizon.

To frame the struggle in terms of gender equity, leaves an entire realm of life

unaccounted for. The struggle to be Nunga is far - reaching, exploding the boundaries

of a male horizon. In the context of being Aboriginal and all that which it

encompasses it is a mistake to base our claim on being equal to a man or a white

woman (who seeks to be equal to a man). To do so would be to participate in a

process that works to erase, or extinguish who we are as Nungas, and lead us along a

path to become one of them, a path we know leads to the death of all things.

The problem posed for Nungas when the voice of pragmatismaa and the equality of

rights talk dominates the struggle for ruwe, is that this voice of equality frames our

Nunga relationships to law and land. The relationship is then perceived to be the

same as the coloniser's relationship to land and law, a property right, one which can

be reduced to a mere economy, which is rationalised in and out of existence. But our

relationship to ruwe is much more, it is not for sale and it cannot be extinguished.

The construction of native title by the Australian state is a muldarbi, it is a

o3 lrigaray, Luce, 1996 : 27 .

I ttt" 'Aboriginal leadership' speaks the voice of pragmatism. Aboriginal 'leaders' is a concept that
has been popularised by govemments for their purposes to assist in negotiations. It is much eaiier to
talk with a small number of 'friendly natives' than it is to, as Nunga protocol would require, sit and talk
to the whole 'mob' until the issue is understood and a consensus has been reached, fitir latter idea of
negotiations is one Nungas dream of from a time before Cook. By creating an 'Aboriginal leadership'
the govemment is able to push through deals with 'leaders' placed in the ònerour porition of seeking
agreement amongst the 'mob'. This process is alien to our way of life. But governments are reluctant
to -follow Aboriginal protocols and talk to the traditional owners and thèir families, preferring a
quicker, easier, less costly process to settle a deal. The Australian media has been complicit in the
creation of an 'Aboriginal leadership' and this occurred in the negotiations for the Naive Titte Act
1993' In that prccess individuals were elevated to almost guru status. Some of the 'leaders' were
displayed by the media as possible candidates for appointment as the head of State of a new 'Australian
Republic'. A small group of 'Aboriginal leaders' representing Aboriginal Land Councils, ATSIC, and
a number of Aboriginal l-egal Services and organisations, negotiated the Native Title Act lgg3 with the
Australian govemment.
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smokescreen which has taken us away from the important business of taking care of

country.

MacKinnon asks of us important questions in the following quote:

..the final issue is not whether biological males or females hold positions of

power, although women must be there. The issue is: what are our

identifications? \Vhat are our loyalties? To whom are we accountable?as

They are impofant questions; identifications,loyalties and accountability. Whom are

we really accountable to? And this thought takes me to think about the land our

mother and for me the answer comes easily: we are accountable to laws of creation as

we draw each breath of life.a6

6.7 The muldarbi has many faces

Living with the muldarbi is living with many things, many levels, many experiences;

it has many faces. Male domination is just one of them. Male domination was not

our regime as is suggested by MacKinnon, it was not part of our beginnings, it was

imposed. The number one muldarbi is 'an entire structure of domination of which

patriarchy is one point.'47

a5 MacKinnon, C-atharine, 7987 :26.
a6 See Gilbert, Kevin, and Williams, Ellie, !996,for further poetry and discussions on the meaning of
who we are accountable to, from a sovereign Koori perspective.
a7 hooks, bell,1989:25. 
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Male power is systemic, that is the truth.a8 This is found also in communities where

indigenous peoples have been dispossessed from the land and law. There are however

still enclaves where there are surviving indigenous communities and where the

muldarbi has not yet taken complete control, and in these places male power does not

dominate. bel hooks illustrates how the muldarbi lives within feminism, and how this

muldarbi continues to impose its way of knowing upon indigenous peoples in the

following quote:

To speculate that an oppositional division between men and \Momen existed in

early human communities is to impose on the past, or those non-white groups,

a world view that fits all too neatly within contemporary feminist paradigms

that name man as the enemy and woman as the victim.ae

To generalise as MacKinnon has, in saying male dominance has always existed in all

cultures is to deny the stories of Nungas. Male domination does exist today in some

indigenous communities where colonialism has had the greatest impact and not where

indigenous peoples still live and maintain indigenous values and ways of life. It is

these other stories which need to be given a greater voice because it is this other voice

which will become the vision or the indigenous horizon, and ultimately the medicine

for dissolving the muldarbi.

The muldarbi colonialism has a contemporary face which is almost invisible, quietly

sucking the lifeblood from the land and its peoples in the 'mythical' tradition of the

vampires of Europe. The muldarbi-colonialism has survived for centuries, always

finding contemporary forms in which to embody itself. Colonialism once was

a8 
See MacKinnon, Catharine, 1989:170 and 1.58-159 for fufher discussion on what is a very broad

sweeping statement, but is a well known fact.
ae hooks,bell,1989:20. 
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popularised and seen as good, bringing christianity and civilisation to the world of

Nungas, today this fraud is still manufactured. As in past history it claims legitimacy

by popularising itself. Its contemporary form is different.

The muldarbi is a wearer of masks, wom to disguise its intentions. The muldarbi is

disguised in a popular form. Popularity is important to the survival of the muldarbi as

it increases its potency. By being popular the muldarbi's evil intention remains

hidden, it becomes invisible. It goes unnoticed as it drains the lifeblood from the land

and peoples, its crime goes undetected. The popular muldarbi creates the illusion that

there is a general well-being in the lands of the colonised, all is equal and fair. This

thinking provides the muldarbi with a blank cheque to continue silently, killing

invisibly, in the background.

One contemporary muldarbi is the construction of native title.so Native title is

'known' as a remedy which will 'save' Nungas from further trauma. But native title

will not end the trauma; other than in the imaginings of the colonist and the colonised

who have fallen in love with the fantasy that now, post-Mabo, all has changed.

Native title is 'known' to recognise minimal property rights to land and law. But our

old people did not describe the land or who v/e were as 'native title' or any other form

of title. \ile had bosses for country and they held the onerous responsibility for caring

and sharing of their ruwe. The relationship to land held a balance between caring for

land and the sharing with land for sustaining life. The law held the balance. The

concept of native title is different, there is no balance between the care of and share of

s0 A myth which has been peddled and popularised, since its pronouncement by the High Court in the
Mabo No 2 decision. I have discussed in chapters 3, 4 and 5 that terra nullius still has a life, it has
embodied itself in new forms, for example extinguishment, negotiated agreements with trans-national
corporations, and agreements which will impact upon the future survival of Nunga culture and law.

31,4
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the land. Nor is there any recompense for past and continuing acts of dispossession

and genocide.5l

Why is Native Title a muldarbi? Because it has shifted people's attention away from

the principles which underpin our traditional and cultural relationship to land. The

NTA 1993s2 validates the rape of our ruwe, the principle of extinguishment int¡oduced

by the decision in Mabo No2 and now enshrined in the N?ä 1gg3,s3 violates our laws

of creation, as the law and our relationship to it cannot be extinguished. Similar

initiatives in North America, for example the Ig46Indian Claims Commission,so have

also been useful tools in the dispossession of indigenous peoples of their lands. The

following analysis is by Vine Deloria Jnr.:

Since many large areas of land had not been formerly or formally ceded by the

Indian nation, the effect of the work of the Indian Claims Commission was to

retroactively transfer title to large tracts of land owned by the Indians to the

United States by using the fictional device which asserted that the lands had

been permanently lost. Deprived of the right to sue for title to their lands, the

Indian nations were simply stripped of their legal rights for a pittance.ss

51 The muldarbi is slowly being exposed. A media report by Natalie O'Brien on the 1't January 1999 in
the Sydney Moming Herald reported: The outgoing head of the National Native Title TribunãI, Justice
Robert French, criticised govemments for focusing on political debate instead of dispelling public
myths and fears about the claim prccess. In particular, governments had been largely-ineffective in
dispelling fears that claims could be made over freehold backyards. Another report by Íournalist Tony
Stephens; 29/t2/98, reported Robert French as making the following comment;'Thapastoralist didnt
understand the fuss over native title. He said he was happy for Aboriginal people to enter his property
for legitimate purposes as long as they asked and said: "Thanks, boss." "Maybe they're tired ol 

"uttingyou boss," the judge said. The judge said governments going back to 1993 had failed to inform and
educate Australians properly about native title. This failure had led to critics promoting confusion and
a^nxiety about native title and to the sort of belief expressed by the pastoralist.
'" This position if fufher entrenched through the Nstive Title Amendment Act of 1998.

53 An example of native title being extinguished by the 'tide of history' is found in the recent Federal
Court decision, The Members of. the Yorta Yorta Aboriginal C-ommunity v the State of Victoria and
Ors, (1998).
5a An Act to creste an Indian claims commission,ch.959,60 Stat. lo4g (rg46)at L050.
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Nungas are left with the option, under the NTA 1993, to negotiate agreements with

trans-national corporations or other groups with an interest in our traditional ruwe.

These agreements will frequently violate our laws, rather than instil the idea of caring

and sharing, drawing Nungas fu¡ther away from the laws of caring and sharing for

country. With the validation of Anglo-Australian title, the extinguishment of native

title, and the ominous option of negotiating with trans-national corporations, the

stakes against the survival of Nungas are rising.

Many Nungas placed hope in the native title process believing that even though the

recognition of native title wasn't much it was better than nothing. It was in this

humble hope for something better that the Yorta Yorta people were quickly catapulted

back into the reality of geriocide.s6 The decision of Olney J adopted a frczenview of

Koori culture and law and was critical of the oral history given in evidence by

members of the Yorta Yorta; the judge preferred the views of the pastoralist Curr who

settled on the lands of the Yofa Yorta in the 1840s. In his judgement Olney J

concluded that there was no evidence of law and culture surviving beyond the L880's

and therefore there was no continuity of the culture and law of the Yorta Yorta

people. The Yorta Yorta lodged an appeal to the Full Court of the Federal Court on

the 28th January 1999 against the decision of Olney J. In the appeal documents, they

argue that Olney J applied an incorect test to decide whether native title existed.

The illusion of the recognition of indigenous rights has created a potency which

allows victims, caught unaware, to be more easily drained of their lifeblood. The

mainstream is persuaded to believe that native title will put life back into the land and

the people, but it will not. It is a deception that will work to the opposite effect.

5s Deloria, Vine, Jr. cited in Schulte,-Tenckoff, I, t998:259
316



Native title is a muldarbi because it does not free me to be who I am. It is the killer of

law. It continues to dispossess me of the cycles of my being. It is the muldarbi which

will legalise the further rape of my 'mother', my ruwe and legalise the continuing

genocide. The muldarbi, undetected, hides behind the mask of popularity.

Many believe that this muldarbi is here to protect us. But how can we be protected by

a muldarbi which subjugates us? rilhy is it that there are those amongst us who

continue to try gaining protection and the recognition of rights from the muldarbi

which continues to oppress us? \ühy do they not go outside and reclaim

Kaldowinyeri that is ours and that has always been? Is it fear that stops them?

An oppressed group must at once shatter the self-reflecting world, which

encircles it, and, at the same time, project its own image onto history. In order

to discover its own identity as distinct from that of the oppressor, it has to

become visible to itself. All revolutionary movements create their own way of

seeing.sT

In writing of the muldarbi I have attempted to expose its identity. It is like a process

of exorcism, one which has cleared the path on the journey to self-healing, a joumey

which seeks to decolonise and reclaim the Nunga.

s6 
See chapter 5 for discussion on the Yorta Yorta decision
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6.8 Seeking protection from the muldarbi

The following quote by MacKinnon speaks of a range of other situations beyond

feminism:

But male supremacy is a protection racket. It keeps you dependent on the very

people who brutalize you so you will keep needing their protection. Feminists

know that protection produces the need for more protection and no rights of

your own.st

The idea of seeking protection from the muldarbi which can only produce a further

need for protection, is endemic in the relationship of Nungas to the colonial state.

Historically legislative protection was located in the early colonial States Aborigines

Acts; it was enacted for the þopularised) purpose of saving 'aborigines' from the

frontier violence and sexuality of settlers. A more recent example is the Aboriginal

ønd Torres Strait Islander Heritage Protection Act 1984, (Cth); its popular purpose

was defined as being for 'the preservation and protection from injury or desecration of

areas that are of particular significance to Aboriginals in accordance with Aboriginal

tradition'. The legislation was enacted to 'protect' sites of Aboriginal cultural

significance.

The Aboriginal and Torues Straít Islander Heritage Protection Act 1984, (Cth) was

used to provide interim protection for a period of 25 years from the building of a

bridge to Kumarangk. However in the other hand the commonwealth government

enacted the Bridge Act 1997, (Cttr)se permitting the building of the bridge to

s7 Rowbotham, Sheila, cited in Mackinnon, Catharine, L989: 84.
58 MacKinnon, Catharine, t987:37.
se T\e Hindmarsh Island Bridge Act 1997 (Cth) amended theAboriginal Heritage Act 1984 (Cth).
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Kumarangk. And the High Court rn Kartinyeriffi held the Bridge Act 1997 to be a

valid 'indirect express amendment' of the Aboriginal Heritage Act 1984. The Bridge

Acr provides :s 3,

(1) The Heritage Protection Act does not authorise the making of a

Declaration in relation to the presenration or protection of an area or

object from any of the following activities:

(a) the construction of a bridge, and associated works (including

approaches to the bridge), in the Hindmarsh Island bridge area;

(b) work or other activities in that area preparatory to, or associated with,

that construction;

(c) maintenance on, or repairs to, the bridge and associated works,

(d) use of the bridge and associated works

(e) the removal of materials from, or dumping of materials in. the pit

area in connection with any of the activities mentioned in paragraphs

(a) (b) and (c)

(2) the Heritage Protection Act does not authorise the minister to take any

action afte¡ the commencement of this Act in relation to an application

(whether made before or after the commencement of this Act) that relates

(wholly or partly) to activity covered by paragraph (1)(a), (b), (c), (d) or (e)

Section 4(1) of the Bridge Act denies the Minister the authority to make an

appointment of a person to report under s10 of the Heritage Protection Acf where the

application relates to an area within the Hindmarsh Island Bridge area and seeks a

declaration that would prohibit or restrict any of the activities specified in sub-pars

(a), (b) (c) (d) or (e).

60 Knrtinyeriv The Commonwealth (1998)72 A[JF.722
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Tlte Native Title Act, 1993 (Cth) and the Native Title Amendment Act of 1998 (Cth)

are further examples, of protection or recognition in one hand and violation and theft

in the other. The N7ä 1993 rccognises and validates the title of the coloniser, while

it also 'recognises' a native title 'right'. A native title right must be registered and

then established through the Native Title Tribunal and Fede¡al Court processes.ut The

native title 'right' struggles for recognition under the duress of the claimants who

work against the pressure of multi-nationals and other interest groups, but also

competing native title claims. Moreover, if the native title is recognised it is still

vulnerable to extinguishment.

And in that process of seeking protection many have taken shelter in pragmatism. As

MacKinnon also says: 'practical means something that can be done while keeping

everything else the same.'62 So while the pragmatists who have negotiated native title

on behalf of the traditional owners throughout Australia, not only assisted in the

erasure of the voices of traditional owners, they also changed nothing within the

horizon of the muldarbi.63

6r There should have been a Tribunal process that called for the claim of title to land held through the
processes of colonialism to be proven. Like when your land is trespassed upon the onus of proof lay
with the tresDasser.
62 MacKinnón, Catharine, L987:70.
63 Noel Pearson a leading Aboriginal pragmatist, said he was: 'Excited by what Professor Richard
Bartlett described, accurately if inelegantly, as the 'pragmatic compromise' of Mabo - a compromise
between the fact of the original right of the indigenous people to their homelands, and the historical
accumulation of rights by the colonists - I am of course acutely aware that not all of the developments
of the common law of native title in Australia will give our side joy.', in Yunupingu 1997:151, it is
becoming clearer now that in the mud settling there is no joy.
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6.9 A guide to steering clear of the muldarbi

To survive the Muldarbi, I look to the time of the first sunrise, and the stories that

emanate from place. The Devil Dingo is one story. A time when this big dog hunted,

with the old woman. The dog hunted and found young men for her to eat. Her

hunger was insatiable, and in the end to stop them the old women was tumed into an

insect and the dog was made into two dogs no longer monstrous and dominating, but

living harmoniously with all other life. We have to be able to do this again and re-

find the way of settling the muldarbi down.

Irigaray spoke of the messenger coming:

To take up only the most beautiful, as yet to be made manifest in the realm of

time and space, there are angels. These messengers who never remain

enclosed in a place, who are also never immobile. Between God as the

perfectly immortal.. Angels destroy the monstrous that which hampers the

possibility of a new age; they come to herald the arival of a new birth, a new

morning.. ...4 sexual or carnal ethics would require that both angel and body

be found together. This is a world that must be constructed or reconstructed.

A genesis of love between the sexes has yet to come about in all dimensions,

from the smallest to the greatest, from the most intimate to the most political.

A world that must be created or re-created so that man and woman may once

again or at least live together, meet, and sometimes inhabit the same place.6a

But there is more. Once that occurs all of humanity must then transform itself so that

it is able to co-exist in harmony with all other life forms. Humanity is just one small
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part of it. Maybe we are waiting for the birko mankolankola,6s the messenger who

brings us the song and the ceremony.

slrigaray, Luce, 1993 a:15,77.
6s A Kauma word for messenger
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Chapter 7

INDIGENOUS WAYS OF BEING A FUTURE

'Earth Summit'

When we speak of 'environment'
we talk of ourselves

when we talk of Mother Earth
we speak of Father Ocean

when we talk of the oceans, the rivers
and the sea

we speak about our own living waters
within us and our blood

when we speak about the land
we speak about our bodies, our feet

our wholeness, our hands
when we speak about the universe, the clouds

and the sky
we speak about our thoughts, our dreams,

our being
when we speak about the sun

we speak about the light and warmth of life,
the golden cup from which we all sip

and which, if we block it out or
destroy the vital shield,
will ensure that, equally,
as we now live we will,

as equally, all die -
when we attack and exploit one
we attack and exploit ourselves

and all creation.l

1 Gilbert, Kevin, 1996:40
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7.L A Circle of Difference

Survival is no longer exclusively a question for Nungas, it is a question for all

humanity, of how human beings will co-exist with each other and the natural world.

Global colonialism has destroyed the indigenous relationships to the natural world.

Most of the Aboriginal nations of Australia have no land base, and live within cities,

suburbs, and country towns. The Kauma people, while they have no land of which

they remain in possession, still hold the song of Tjirbruki for their country. Many of

the places of the song have been built upon or mined and are now damaged lands.

Even the resting place of Tjirbruki was open-cut mined during the 1950s, 1960's and

1970s. But it remains a law that lives in the land, still breathing beneath the layers of

damage done, deep within the earth.

This is our land. Beneath is the Dreaming that will never be taken away. We

feel that it is our Dreaming and that it is our land and we are part of it. Never

will any part of it be taken away from the knowledge that we feel - that this

land is beneath the Dreaming and it is our land that v/e are sitting on.2

There is a connection between colonisation and the destruction of our lands. The

damage done to our land followed the trail of colonial settlement. The work before us

is expressed by Haida elder Lavina White as being the bringing to an end of the

'colonial mind set' and she argues that it is indigenous peoples globally who carry a

2 Evidence of Banjo, before the House of Representatives Standing Committee on Aboriginal and

Torres Strait Islander Affairs, Inquiry into the Reeves Report on the Aboriginel Land Rights (Northern

Territory) Acf, Tuesday 13 April 1999,at Kalkarindji, p294. T'he Reeves Report recommended the

Northern Territory Land Rights Acf, be amended. The amendments proposed would alter the structure
of the Aboriginal l¿nd Councils, modify the mining provisions of the Act, and alter the operations of
the Aboriginals Benefit Resewe, including the distribution of monies.
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responsibility to bring that about.3 The renouncing of the colonised self could become

the renewal of the human relationship to mother earth and the greater cosmos, the

relationship which our old people have never abandoned. It is, as'Ward Churchill has

argued so well, now a question for all peoples to redefine who it is they are, and come

to a place of their own indigenous understandingsÍ Those who now call us the 'other'

need to know that there is no other place to go. Earth - this is it. We are part of this

living organism. There is no place for the construction and separation into otherness.

I^aw holds the capacity to regenerate the whole, the collective will of humanity. But

what keeps us from beginning a proper dialogue is our different ways and different

knowledges.

72 Knowledge

David Peat has written about indigenous knowledge as being non-transferable, unlike

that in the west, where knowledge is directly transferable. Our knowledge and culture

are lived. Our knowledge lives in the land and becomes known from walking the

country. 'Knowledge belongs to a people, and the people belong to a landscape.'s

The love for the land could be seen in the pristine nature and ecology that met the

invader, the love is expressed through our continued relationship as custodians. rffe

3 Evidence White, I:vina, FNICI Transcript, 1996Yol ll:72.
a Jopson, Debra, Roberts, Greg,23ß2199 Sydney Moming Herald, 'Belfast Aborigine'. During a visit
to Australia Sinn Fein President Mr Gerry Adams introduced himself on his first morning in Sydney as
an Aboriginal person from Belfast, during an address where he called for the equal treatment of
Aborigines.
5 Peat, D, 1996:63.
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are the carers, the lovers of our ruwe. To translate this love into a written form is

impossible, it is an experience, a feeling which is nurtured throughout our indigenous

history and through the laws of respect, caring and sharing. The love of land is

translated more easily through the song laws.

Knowledge in the Nunga context, unlike that of the west, involves a process which

transforms and brings with it obligations and responsibilities; custodial obligations to

ruwe, for future generations.

A person comes to knowing by entering into a relationship with the living

spirit of that knowledge... ..Traditional songs are said by anthropologists to be

lost, as are certain languages. But traditional ways are still alive because they

have existence as spirit energies and powers. ....Although traditional ways

may appear to be lost, some elders are confident that when the time is right

this knowledge will come back. Like the grass that grows again each spring, it

will reappear in dreams or during ceremonies.6

Telling of stories, and dancing and singing perpetuate the traditional knowledge, and

when the singing stops the process of transferring knowledge still continues in dreams

and visions. Prophesies come in dreams telling of all the changes to come and the

destruction of the law, people and the land. Chief Oren Lyons calls these instructions

and rules, laws of existence, which if not followed, will ensure our extinction.T

6 Peat, D,1996:67-68.
7 Evidence Lyons, Oren, Chief, FNICI Transcript, 1996 Vol I:54-56

326



The problem we have in entering into communication or a dialogue with the non -
indigenous world is that our ways of viewing the world are in opposition to each

other. The following illustrates these oppositional thought patterns:

Indígenous Non-Indigneous

obligations to renew land land ownership

balance and renewal progress, accumulation, control

lateral thinking lineal thinking

consensus hierarchical patriarchy

justice, harmony adversarial punishment

Other differences exist in that which I have discussed in chapter 5, in relation to the

knowledge of the law from a Nunga perspective. Nunga law is layered; parts are

public, other parts are veiled in secrecy. In contrast the West projects the idea of the

law as being open, accessible and free to all those seeking the knowledge.

Our law is a living law, an idea which is difficult to translate to a world which is

dominated by the muldarbi. We are in opposition to the ideas of the muldarbi, to

ideas which are killing of our law. Is it possible for us to create a space where we can

draw breath from the genocide? What is the process which could create the space for

this to occur, where the dialogue could begin?
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t
7 3 Song in the land of the muldarbi

Recently there has been an attempt to bring the law back into the conscious realm of

the Kaurna who have been impacted by colonialism since L836 and have been

described by ethnologist Norman Tindale amongst others as a group that no longer

exist. The Kauma people of the Adelaide Plains have had a city built on their country,

following massacres, disease and dispossession. The Kaurna people are not extinct.

There are many Kaurna families who still live in Kauma country. Georgina Williams

is a senior member of the Williams family clan of the Kaurna and Narrunga peoples

and has been an advocate for the recognition of the Tjirbruki song since the early

1980s. The following is an interview with Georgina Williams:

I ask the govemment to give back the land where the spirit of Tjilbrukes

walks... and cries... his tears making the springs of water for his people. The

government must give back the song places of the spirit of Tjilbruke so that

we can sit there and be one with the Earth zgain, and all the things of the

Earth's creations in the spirit of life of the planet. Sellicks Beach is a special

gathering place for the people, Red Ochre Cove is too ...the gutted remains of

the pyrites mine at Brukunga shows what remains of the peaceful Kaurna

people. The animals, the plants, the fish, the wind and the sea, the earth and

the fire, the warmth of the sun to embrace me. All these things live on in the

spirit of Tjilbruke. This is my constant vigil for the people, and my family

clan. . . the Williams/Rankine descendants of Tjilbruke . .. .we need the spirit of

Tjilbruke to guide us home to our true nature, as our symbol of life of the

planet Earth. Tjilbruke brought all these tribes together into one federation of
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people called the Kauma, and taught us how to live in peace with each other,

the earth and other living things. So those places must come back to us as sit-

down places. A sit-down place is where you can sit and leam what was there

before, and replace what we can. once a year we need a gathering for the

Tjilbruke, to inspire that back into people, the way to be a peacemaker, to be

one with the envi¡onment, the natural world.....I-earning from the land is

absolutely important. You are out in the open, you can actually see the day.

This particular day wouldn't be here five years ago...this is summer, but it's

cold as winter. The weather has all been changed. you can watch the speed

with which this greenhouse effect is happening with your own eyes. I saw it

coming, I heard the earth scream, it hurt me just the same as if my skin ripped.

The Nungas need to touch the land or they lose their spiritual connection to it.

our feelings get all stripped away from us and we become hard. Little kids

traumatised, young parents drinking, because of the stress, living in houses

like boxes...there's a lot of smacking and hitting going on in our lives today.

You can't sit down close to the earth and feel the pulse, the rhythm of the earth

and the cosmic world which we belong to fades from our vision. By walking

over Tjilbruke you connect to the earth and history of the Kauma. Walk along

there with no shoes on, you can feel that all the living things in the creation of

the earth is touching you.e

8 This is a spelling that was used in the publication of the interview of Georgina Williams, Tjilbruki is
recognised by the Kaurna as the appropriate spelling.
o Wi[iams, Georgina, 1990:3-4.
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The work of Georgina Williams has been to find a way to enter into a dialogue with

the muldarbi for the greater recognition and protection of the Tjirbruki song. The

following is one version of the Tjilbruki story:

Tjilbrukelo was a Kaurna ancestor, who was respected as a compassionate and

wonderful person, skilled in hunting and in the use of fire. One summer a group who

were camped at Rapid Bay decided to go hunting the plentiful emus in the Tandanya

lands. Included in the hunting group was Tjilbruke's favourite nephew Kulultuwi and

two half brothers, Tetjawi and Jurawi. During the hunt the law was broken and

Kulultuwi was murdered by his cousins. Upon discovering the death of his nephew

Tjilbruke took revenge upon those responsible and all of the others who were

complicit in trying to cover up for the death of Kulultuwi. This took place at the

camp of Warriparinga. The tears of Tjilbruke's grief for the death of his favourite

nephew Kulultuwi created the fresh water spring at Tulukudank providing water for

the Kauma people's surlmer camps. In his grieving for the loss of his nephew

Tjirbruki carried the body of Kulultuwi along the south coast grieving and crying on

his journey. At each place he stopped and cried a spring was created. After leaving

the body of Kulultuwi near Cape Jervis, he travelled on to a high hill called

Longkowar and here his journey ended. No longer wanting to be a man he

transformed himself into the ibis, flying over the country to finally rest at the place

Brukunga.ll

10 This spelling was adopted in the published story of Tjirbruki.
It This is an edited version of the story, that was told to Norman Tindale by Milerum, and is cited in
Watson, Irene and Georgina Williams and Ruby Hammond, L986:4-7.
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7.4 Can we come to peaceful co-existence?

At I write this thesis, Nungas who allow themselves to be sited in a place of

'leadership' are talking of a 'treaty'. They propose atreaty in the hope that it will take

us from the belly of genocide.rz I argue that we cannot treat with the muldarbi at this

point in our history. The time is not with us, the muldarbi still runs amok, and is not

ready to treat with the law.13 The muldarbi is not ready to leave its muldarbi clothes

and sit properly in the munabina. Before this occurs talk of treaty is meaningless.

'When they come here they come the wrong way."o Kevin Buzzacott is talking

about when the coloniser first set foot on our shores. They did not come through the

law. Instead they brought a law of rape and ever since that time they have continued

to violate our laws.

Munabina is a celeb¡ation for the renewal of life, and the changing of seasons; this is

law. Murrabina is a declaration, an agreement with the spirit world, the air, earth,

water, fire, animals, plants, rocks, and the fullness and oneness of creation, for the

12 Article in the Sydney Moming Herald 'ATSIC to join calls for treaty' on the 23d January 7999,by
Janine MacDonald. The chairman of ATSIC Mr Gatjil Djerrdura, at an Australia Day Address,
supported the call for a referendum of all indigenous Australians on the question of a treaty. The
chairperson, amongst a number of other 'Aboriginal leaders', is a signatory to a newspaper
advertisement demanding a referendum as part of the forthcoming ATSIC elections. The main
coordinator of the campaign Iæs Malezer,suggested the election of delegates to negotiate a treaty with
the govemment, and Mick Dodson asserted that the electorate was competent to consider these
questions.
13 The Sydney Moming Herald, reported by Margo Kingston on March 6'h lggg,the prime Minister's
rejection of a compromise form of apology to the stolen generations suggested by his C-ouncil for
Aboriginal Reconciliation. The draft included a heavily qualified general apology to Aboriginal
people for past injustices designed to accommodate Mr Howard's refusal to budgè onin apology. The
draft states: "We hereby take this step: as one part of the nation expresses its sorrow anã profoundly
regrets the injustices of the past, so the other part accepts the apology and forgives." The wôrding was
designed to give Mr Howard a way out of his refusal to apologise officially to the stolen generations by
putting the word "apology" in the mouths of indigenous Australians.
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continuance of law, land and peoples, an agreement to engage in the wholeness of the

creative process of living in law.

From Kaldowinyeri Nungas have lived as sovereign peoples, respecting and

recognising the sovereignty of others. The hundreds of Nunga nations which existed

at the time of colonisation are evidence of this respect and recognition for each other.

The European idea of that which constituted sovereignty was a concept alien to

Nungas; we have our own understanding of each other's sovereignty, and gunyasts

have their way, a way that has yet to re-enter the respect law of ruwe. They have

failed in understanding our sovereignty. This is the unfinished business which must

be completed before we can enter a dialogue that is fair, just and equal. This process

must establish itself before there can be discussion of 'treaty' between the peoples

who occupy this country now named 'Australia'.

Gunyas in their different understanding of that which constitutes sovereignty, 'know'

the sovereignty of indigenous peoples is extinguished, and in opposition we declare

our sovereignty in the law of song, a law which can only be extinguished through the

creative processes that sang it into being. In giving evidence on the importance of

retaining the Northern Territory Land Rights Act in its cunent form, the following

statements were made by elders who were amongst those who led the land rights

struggle in the Northern Territory when they walked away from the pastoral stations

where they had worked as slaves for the pastoral industry.l6 The statements were

la The author recorded an oral statement made to an Aboriginal meeting at I¿ Perouse on the January
26'h 1988 by Kevin Buzzacott.
15 Means non-indigenous peßon.
16 The people walked away from the pastoral station owned by Lord Vestey to set up a new community
at Wave Hill.
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made to the House of Representatives inquiry into the recommendations made in the

Reeves Report to change the Act as follows:

'We have one law. Our law is still the same. Government, when you have

elections every three years, you change the laws. Our law is still the same

since time began. We are not going to lose our grandfathers' Dreaming, our

fathers' Dreaming, our mothers' Dreaming, our mother's grandfather,s

Dreaming - it is there forever; it never changes. Our law is still the same. You

cannot take that away from us.t7

They are always the same. Our grandfathers, our fathers, our Dreamings, our

sacred sites, we want them left untouched. We do not want that changed.

Some of our people are buried in those burial sites. 'we want to leave it

untouched. Nobody is to go near it. 'we want to hang on to our law. we want

to be strong. Our law is still the same. 'We want it to keep on going on and on

for ever, since time began. No-one is going to change that.rs

I have been a spokesman since the land rights began 30 years ago. I walked

up from the wave Hill Station. I feel uncomfortable and unhappy about the

way that the govemment is trying to change ou¡ lives. Why is the govemment

trying to take our rights away? First of all we fought for our land rights, and

now the govemment is trying to take our rights for the second time. 'We 
are

relying on a federal government to listen to ou¡ people say that as from today

17 Evidence of Jimmy Kelly, before the House of Representatives Standing Clmmittee on Aboriginal
and Torres Strait Islander Affairs, Inquiry into the Reeves Report on the Aboriginøl tand Rights
(Northern Territory) Acú, Tuesday 13 April 1999,at Kalkarindji, p295.
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we will never ever take anything out from John Reeves. I represent not only

the Guridnji and Warlpiri people but I represent the Aboriginal people in the

Northern Territory. ...Aboriginal people do not change the law. We would

never ever change the law until the world ends. Every Aboriginal person in

the Northern Territory, whatever tribe they are, we do not change the law.

Interpretation is made by lingo. But law and order, Dreaming - the things we

do-are the same in Territory or in Australia. We have walked away from the

darkness, we walked in the light. 'We have looked for our right, and John

Reeves is deducting our rights from us.ln

It is clear that the govemment has nothing to offer us in the form of atreaty agreement

or a document of reconciliation. Every negotiation we enter into with the govemment

takes us further into the colonial system, into their understandings and relationships to

land law and culture. rWe have not reached a point where we have sat and talked

about the land in the way it is for us, as the lovers the carers for ruwe. We have not

yet had the opportunity to have those ideas shared and acknowledged.

In the past that which has been called negotiations between Nungas and the Aust¡alian

govemment has resulted in the validation of non-indigenous title, and the

extinguishment of native title. The reconciliation process which has been established

by the federal govemment for almost a decade, has failed to deliver even an apology

tt Evidence of Lily Hargraves, before the House of Representatives Standing Committee on Aboriginal
and Torres Strait Islander Affairs, Inquiry into the Reeves Report on the Aboriginal land Rights
(Northern Territory) Acf, Tuesday 13 April t999,at Kalkarindji, p295.
re Evidence of Billy Bunter, (a comical name of the coloniser given to or imposed over the traditional
skin name) before the House of Representatives Standing Committee on Aboriginal and Torres Strait
Islander Affairs, Inquiry into the Reeves Report on the Aboriginal land Rights (Northern Territory)
Acf, Tuesday 13 April L999,at Kalkarindji, p298.
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from the federal government for generations of genocide in the form of a deliberate

policy of removal of indigenous children from their families, culture and laws.

If we are to negotiate in this context, a context that remains colonial and hostile to our

perspectives culture and laws, than what is it that we hope can be achieved? One

example of negotiations between government and Nungas is found in the following:

Georgina V/illiams on behalf of the Williams family clan and the state government of

South Australia:

I continue the battle for our SURVIVAL...I have been trying to get the S.A.

govemment to acknowledge a just claim to return the DREAMING SONG

land areas...this is called TJILBRUKE, an ancient wisdom of the Kauma, a

Dreaming of my Grandfather's Mother's people. I ask the govemment to give

back the land where the Spirit of Tjilbruke walks...and cries...his tears

making the springs of water for his people.2O

These negotiations were an attempt by the Kaurna made from inside the belly of

genocide to gain recognition and protection for the song and the places of Tjirbruki.

During discussions with the Minister of Environment and Planning Susan Lenehan in

July t992, it was submitted that the sites of Tjirbruki could be retumed to the

custodial ownership and management of the Kaurna people. Many of the sites

referred to in these discussions were in danger of further damage from housing and

highway development, traffic, and erosion of cliff and slopes to the beach at several

sites. It was submitted that the state relinquishing its power of control over these sites
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and their retum to the Kaurna would begin a healing of the genocidal wounds suffered

by the Kaurna. A return of the song places of Tjirbruki would provide a basis for the

Kauma, a community like many other which is on the brink of almost total cultural

annihilation, to regenerate culture, law and traditions. Attempts to continue

discussions with the state government were bureaucratised and finally fobbed off.

The work to gain recognition of the Tjirbruki song however was continued by

Williams. There were negotiations with the major suburban local government Marion

Council to protect the first of the Tjirbruki sites, that at Warþaringa. The concept

promoted in these discussions was to establish a model agreement with the Marion

Council which could be ratified by other local govemment areas, (such as the

Onkaparinga and Yankalilla councils) where the song of Tjirbruki travelled. The

model which has since taken form establishes a Forum to facilitate agreements about

the recognition, protection and creation of access to the places of Tjirbruki between

the Kaurna, the land owners, local government and state and federal government

interests in the land.

One response to the ideas initiated by Williams resulted in the establishment by the

Marion Council of the Wanþaringa Interpretive Centre Inc. The Council has also

entered into a memorandum of understanding with the State Kauma Aboriginal

Heritage Committee, to work towards the establishment of the Kaurna Living Cultural

Centre. However, there are important issues which are left unresolved: ownership of

the site, caretaking and spiritual custodianship, self-determination for the Kauma in

their control and management of the site, and ownership of their cultural property and

æ williams, Georgina, L99O:3
336



knowledge which it is proposed will be used in the Kauma Living Cultural Centre. In

the process of seeking funding to build a cultural centre and discussions with council,

the real business of the song of Tjirbruki which lay in the land, has been forgotten.

The original intentions of the project have been swept away in the cultural tourism

hipe, the design of buildiñgs, and the provision for cafes and sale of aboriginal culture

have gained priority concem. In the real world these concerns have the potential to

provide employment for Nungas, so on one level the cultural centre becomes its own

necessary evil, but on another it buries the original intentions and the spiritual

significance of the site and our relationships to it. The good idea has been replaced by

the vision of huge tourist potential and tourism dollars. The promise of Kauma self-

determination and ownership of cultural property become blurred and the old

muldarbi rears its head as the Marion Council hangs on tight, to a concept that was

birthed by the land but has now become something else. Those original dreams and

visions became appropriated and consumed. Williams in entering into a dialogue with

the Marion Council and its committee structures became absorbed by that process and

found that it was impossible to exchange ideas in a place which offered security and

equality. In the process Williams struggled to speak in a voice that could be

recognised, one that spoke of and from a space which reflected a traditional Kaurna

model. In speaking on how the places of Tjirbruki could be recognised and protected

f¡om further damage the 'messengers' of this story were treated as if erased, as extinct

peoples. And in such a dialogue there is nothing which protects the ideas, provides a

protection which sanctifies and recognises the sacred and traditional space from which

they come. Once elucidated, they are deemed to be of the free market capitalist

world, yet another commodity to be consumed and exploited. Our ideas and cultural
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knowledge are stolen and greedily consumed in the same way our lands have been

stolen. Another wave of dispossession.2l

\ilhen I observe recent developments in Australia embracing Nunga culture, I see a

process of them looking at us. I watch them looking at what they call art but what we

call law and culture. I watch the participation in what you call cultural tourism but

what I call life, living in the law, blessing and being blessed in a reciprocal cycle of

life and inter action with the natural world. We live in spirit connected but are

contained physically by colonialism, 'allowed' to go native when the tourist bus

arrives. With the popularising of our cultures we are now experiencing a new face of

the muldarbi as it appropriates our culture and laws to legitimise its own unlawful

identity. The genocidal process of taking our culture and laws is likely to conclude in

the complete ideological conceptual subordination of Nungas. This will conclude the

physical subordination and genocide we have known for more than 210 years. When

this is completed the last vestiges of Nunga culture and law will be gone. Non-

Aboriginal people will then claim to 'own' our heritage and ideas as thoroughly as

they now claim to own our land and resources.

The appropriation of our cultural and spiritual belongings is evidenced in the efforts

made by Nungas to secure ownership of ou¡ cultures and knowledges.22 At the 1992

UN Sub Commission on the Prevention of Discrimination and Protection of

21 lhese ideas were taken from personal communications with Georgina Williams in Adelaide during
May 7999.
22 Cultural property is distinguished from intellectual property, in the western legal context, cultural
property is deemed as the physical expressions of culture, for example, dance, song, music, and art.
Intellectual Ploperty is viewed as ideas. This distinction between cultural and intãilectual property
does not apply in the Nunga world.
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Minorities forty fourth session, the following resolution L992135 of 27 August Igg2,

expressed that:

there is a relationship, in the laws or philosophies of indigenous

peoples, between cultural property and intellectual property, and that

the protection of both is essential to the indigenous peoples' cultural

and economic survival and development.23

A¡oah Mead atgues that all 'heritage', intangible and tangible, including lands, waters

and resources constitutes cultural property, but the western view is that all natural

resources are regarded as tradeable commodities and not an expression of cultural

identity.2a As with the places of Tjirbruki the connection that these places have to

both our law and culture is not fully digested or understood by westerners, instead as I

have said above they are marketed as a saleable tourism commodity. The touring into

our culture and laws is the closest white people are able to come in negotiating a

protection of our sacred places. Similarly the traditional owners of Uluru are left to

balance daily breaches of law and culture against a hungry world starved for a view of

culture and a'different' experience.

Both domestic and international law does not acknowledge ouÍ ownership of

traditional knowledges. At the 1996 July meeting of the World Trade Organisation's

Trade and Environment Committee, Canada and the US expressed the view that,

traditional and indigenous knowledge was not an 'intellectual property' that could be

protected by law.ã

æ Cited in Mead, Aroah, Te Pareake,7996:4
24Ibid:5.
ã Cited in Mead, Aroah, Ibid:7.

339



The appropriation of indigenous knowledges is a global phenomena, where we are

now experiencing a new wave of colonialism and dispossession. The most scary

examples of appropriation are found in a project known to Nungas as the Vampire

Project. On the 14 March 1995 the US National Institute of Health was granted a

patent on the genetic qualities of a Hagahai citizen of Papua New Guinea.'u The law

on patents has been used to take ownership and control over the genetic material of a

human being. This muldarbi process has potential to be extended to patent every

conceivable living organism in the natural world. One dubious response to this

appropriation is found in the 1992 Convention on Biological Diversify, Aficle 8 o
which relates specifically to indigenous knowledge:

Subject to national legislation, respect, presewe, maintain knowledge,

innovations and practices of indigenous and local communities embodying

traditional lifestlyles relevant for the conservation and sustainable use of

biological diversity and promote their wider application with the approval and

involvement of the holders of such knowledge, innovations and practises and

encourage the equitable sharing of the benefits arising from the utilisation of

such knowledge, innovations and practices.2T

The idea of sharing knowledges and benefits that arise from shared arrangements at

first glance appears worth consideration. However our ability to navigate a course of

equality, one in which indigenous peoples rights to protect intellectual property is

recognised and protected, in a world which is dominated by the muldarbi and its

capitalist economies, is difficult to envisage.

26 The patent is called Papua New Guinea Human T-Lymphotropic Virus, US Patent No 5"397,696,
cited in Mead, Aroah, Ibid:9.
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The ideal is one where we are able to participate as equals. However the historical

process of colonialism has relegated us to places where \rye are precluded, dominated,

and extinguished. rù/hy is the indigenous horizon denied life? The¡e can be no

meaningful talk of healing the breaches of our law in the form of a treaty unless a

space is given for the song law to freely sing, a space which is free from the

interference of the muldarbi. The talk of treaty can only begin when there is an

honouring from the other side and a commitment to leave the clothes of the muldarbi,

to enter a new way which is no longer killing of law.

The space free of muldarbi is a space to love the ruwe and its song law. I-ove of ruwe

and its song law is the ground which needs to be established, before any meaningful

dialogue begins. When I speak of space and establishing ground I am not simply

speaking of issues of land ownership and control although the resolution of these

issues is fundamental to our life. When our old people spoke of being the boss or the

owner for country, their meaning of being in ownership encompassed a relationship of

love for ruwe, a relationship which is ancient, created from Kaldowinyeri, and

travelling into the future of Kaldowinyeri itself. The relationship to ruwe goes on

forever, it cannot be traded or sold in exchange for beads, or money. There can be no

lawful agreement as to the selling of ruwe or its songs, for they belong to its Creator.

The gaps in understanding how it is we speak to each other, with the prevailing

dominance of the muldarbi way of knowing illustrates my point further. The ground

work is yet to be done, the muldarbi is yet to shed its clothes and come to a place of

humility. A place where it can re-visit its own colonial histories and come to

27 The Convention on Biological Diversity 1992, was agreed to through the UN Conference on
34t



apprehend that we were not the 'primitive peoples' they had constructed. We were

peoples who held deep attachments to country and had understandings of processes of

negotiation with outsiders coming onto our lands.28

If the proper relationship to ruwe, song and people had been understood by Columbus

and Cook, they would have discovered more than territories known to us from the

beginning. They would have leamed that we had no concept of selling, or consenting

to the destruction of ruwe. The gunya myth of trading beads with a simple people was

a lie, no more than a colonialist fantasy myth. Their dreaming come true - land for

nothing - their muldarbi feasted. It was a lie, a burden on future generations to which

we are all now bearing witness. The new generations are no longer sustained by ruwe,

as she hardens, from past and continuing violations

The application of terra nullius to Australia was a muldarbi rule which excused the

coloniser from not only their failure to negotiate a treaty with the Nungas but more

importantly, their reluctance and failure to come to ruwe naked, to sit by the fire in the

murabina properly. And now still there is reluctance. But I am reluctant as well.

\ilhat would a treaty do for my relationship to law, and my love for ruwe? The power

of muldarbi runs amok and its face is ever present in all spaces and places. What

space is there for a treaty, in the shadow of our recent history and the contemporary

scams of native title?

Environment and Development (UNCED), and cited in Mead, A, 7996:L3.
28 See Schulte-Tenckoff I, 1998:244-245 for a discussion on how primitivist assumptions have
dominated the discourse and interpretation of treaties negotiated between colonial govemments and

indigenous peoples.
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V/hat do we need an agreement on? Who would be the parties: hundreds of Nunga

nations, the Commonwealth, and the states? 'Who would do the treaty talk? Would

negotiations be with 'key government negotiators' and 'key aboriginal leaders'? We

have already been down that path, with the Native Title Act 1993. Those negotiations

and the resulting legislation were not based upon any lawful Nunga process or

agreement. The resulting legislation the Native Title Act 1993, was imposed by the

Australian govemment and fuelled by the greedy intentions of the muldarbi, hungry

for another free feast. The muldarbi worked its magic with the aid of the popular

media to convince the wotld of its lie, once again it has created the illusion of a just

settlement. The history of terra nullius is still with us. How can we talk of treaty

while the boundaries of tera nullius have not shifted?

For the process to be lawful it is necessary that an agreement or 'treaty' is coming

from a place of equality in which the Nunga nation is equal in status to the Australian

state, where both are equal in their identity in international law. Isobelle Schulte-

Tenckoff argues that the:

...intelligible rationale for treaty-making is what Jorg Fisch calls negative

equality. Peoples previously unknown to each other, he writes, can only

envisage a form of exchange that entails identical rights and obligations for all,

with relations firmly confined to the realm of external sovereignty. In this

sense, controversy arises from the fact that non-Indigenous treaty parties at

one point shifted from that rationale and abandoned reciprocity as a

fundamental principle of law.2e
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Detmold argues that in contract law equality is not implied from the terms but that the

implication is of the equality of the parties. He suggests that these 'fine ideas' have

this origin:

They are creative understandings of contract itself, not inventions. The

equality of the parties to a contract is the absolute essence of the thing. There

is no law of contract without it. If the parties are not equal, the stronger

imposes upon the other. To the extent that that obtains in a case there is

simply no contract. Far from being invented, if this principle were not

fundamental there would be no law of contract at all.30

The idea of a treaty is the same as contract; the same principles apply. Without the

equality of the parties there can be no law of treaty. The negotiated arrangements

entered into between states and indigenous peoples are imposed, relationships are

unequal

The colonising states instead have adopted what Isabelle Schulte-Tenckoff calls the

paradigm of domestication. Within the domestic context there is no lawful treaty,

because the state has denied the equality of international personality to Nungas. The

treaty dilemma experienced in North America is well expressed in the following

quote

To put it in a nutshell: by virtue of 'quasi-sovereignty,' Indigenous peoples

were sovereign enough to enter into treaties with the purpose of ceding legal

title to their lands and territories, but were not sovereign enough to continue to

function as independent political entities. Nor, for that matter, were they

2n Schulte-Tenckoff, l, 1998:267
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sovereign enough to protect the remnants of their sovereignty against

incursions of the state.3l

What would be achieved through a process of a treaty agreement where the state does

what is has done throughout its whole history: subjugated any 'agreement' to its will?

Treaties proposed between us and them are not dissimilar to the idea of Jews entering

a treaty with the Nazis. What really would be the point? There would be none, not

unless there is recognition of the equality of the parties to any agreement.

The following quote translates the oral history surounding the negotiations of a treaty

in 1876 between Canada and an indigenous people:

Our Elders in council sat together and swore by the sacred objects to the

ultimate truth that (the Treaty) would be caried out without disruption. A

representative of the Crown came and sat with our people. (The

commissioner) was asked if he understood that this pact is with life, with the

Spirit, to take care of our future needs, because there is no way that they could

replace what the Creator has placed here for us, what we had and enjoyed

since time immemorial. He said that "We don't come here to take away your

way of life; everything will be parallel. The land that you allow us to use - no

way will we take away your lakes, waters, rivers, animals, fish, mountains,

forests; they are still yours, and you will always have them.,, Again and again,

30 Detmold, Michael, 1994:236.

" Cited in Schulte-Tenckoff I, L998:254 taken from Ward Churchill and G T Morris, ,Key Indian
l¿ws and Cases' in MA Jaimes ed,The State of Native America South End Press, 1992 Boston at p 18.
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four times, this person was asked: 'TVhat are you pledging, what are you

promising?" My father passed this on to me.32

In reference to the above quote Isobelle Schulte-Tenckoff argues that there are

different desires and misunderstandings between the treaty parties'. The indigenous

people enter into an agreement based upon the understanding that the principle of

reciprocity applies,'while states,...utilize treaties initially to gain territorial or other

advantages and ultimately to achieve hegemony.'33

A self-government agreement between Canada and the Inuit, in 1993 evolved from

one of the largest land and sea claims ever settled in Canada. On the ls April 1,999

the new territory of Nunavut, in Canada's eastern Arctic region came into being.

Nunavut was previously a region within Canada's Northwest Territories. At the

present time the Inuit comprise 85per cent of the 27,O00 residents. The history of

negotiations for the agreement began in the 1970s but more recent developments can

be located on the 4th May 1992, when 54 percent of all voters in the Canadian

Northwest Territories accepted a proposal dividing the territory into an eastem

section, Nunavut, and a westem section, Denedeh. The land division was supported

by the Inuit proponents of Nunavut, but opposed by the Dene Nation (who opposed a

similar land claims agreement) and the Metis peoples in the west.

The land claim negotiated is known as one of the largest "comprehensive claims" in

Canada. Comprehensive claims cover lands where there has been no previous treaty

32 Cited in Schulte-Tenckoff, 1,7998:263
33lbid :264.
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ol agreement signed, and aboriginal title has therefore not been extinguished. The

extinguishment provisions are found in Aficle 2.8.1 of the agreement:

Article 2.8.1.. lnuit hereby:

(a) cede, release and surender to Her Majesty in Right of Canada, all their

aboriginal claims, rights, title and interests, if any, in and to lands and waters

anywhere within Canada and adjacent offshore areas within the sovereignty or

jurisdiction of Canada, and

(b) agree, on their behalf, and on behalf of their heirs, descendants and

successors not to assert any cause of action, action for a declaration, claim or

demand of whatever kind or nature which they ever had, now have or may

hereafter have against Her Majesty in Right of Canada or any province, the

govemment of any territory or any person based on any aboriginal claims,

rights, title or interests in and to lands and waters described in (a).

Negotiations with the Inuit focused on both the land claims settlement and the

creation of Nunavut. The Nunavut agreement has been proposed in the past by the

Northern l¿nd Council as a model for future directions in Australia, in particular the

Northern Territory. However, the rights claimed by the Inuit under the agreement are

primarily administrative, not legislative. The approval of a Canadian federal

government minister is still required for most decision-making, so ultimate authority

still lies with the federal government, not with the indigenous people. The

management boards and even the eventual territorial elections are not intended to be

for Inuit self-determination, but rather for lower administrative institutions of

Canadian government; that is, 'self-government' rests on the presumption that
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Canadian national values, not indigenous values, determine the rules of the game.

The Nunavut territorial government will be an Inuit government only as long as they

remain as they are today the majority, currently 85 percent of the population of

Nunavut is Inuit. If this were to change with Inuit becoming the minority, they would

have negotiated away aboriginal title rights for the money (while it lasted) and the

control over govemment while they remained a majority.s In response to those

concems it was conceded by Mr Okalik, the newly appointed Inuit premier, that the

time could come when Inuit were no longer the majority and a non-Inuit could be

elected premier. "That would be up to the people," he said. "We're a democracy like

anywhere else."3s But what is the future of the Inuit when that day arrives, when they

are no longer a majority? How will their democracy work for them when that time

arrives? The Nunga experience of democracies where we are a minority, has been one

of exposure to genocide and the theft of our lands.

For 'proper' dialogue we need to begin again, from the time Cook set foot upon our

shores. He needs to walk back in time, holding the flag in his hand, row back to his

ship, and wait there, wait there for the old people to sing him a welcoming to ruwe.

Then he needs to sit down and wait for the smoking, and the cleansing of his spirit.

Then the teaching could begin. Cook could leam what the protocols were for him to

observe in his coming to our ruwe; that there was already law, and that it was in song

and land. For him to come into that place, he would have to leam the 'proper' way to

come to ruwe.

3a See Policastri, Joan, 1992,fot discussion on the issues arising out of the Nunavut agreement.
35 Reported by Depalma, Anthony, in The New York Times Monday 5 April 1999, One man's tale is a
symbol of hope for hß people.
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So the songs would be sung, from the shores of this land now called Australia. The

offspring of all the boat-peoples who reside here now and the Nungas, like those in

the Waargle who left the law, need to go, sit down and re-leam how to come into

ruwe, its song and ceremony. That is the law, the law which has been violated for

more than two centuries. The breach of it needs to be mended, so that we can begin to

talk, for the first time, because we have never sat down and talked about the important

business of ruwe and its songs. 'We need to sing for this time when Cook returns to

his ship, and comes to ruwe in this new way. Cook and his mob need to come, say

sorry, compensate for the muldarbi they carried with them and leam from the old

people how to smoke the muldarbi from our shores.

The lawful relationship of this old ruwe is the one it has always been. The laws are

alive in the land and the spirit of the song still walks the land. This way is the basis of

any future relationship. This is a different and more complex process than that which

the Australian government and some 'Aboriginal leaders' are currently proposing. If

negotiations were to follow that which has occuned in the past, the process would (at

the best) involve the gathering of the head of govemment(s), 'representative'

Aboriginal bodies,36 and their'key Aboriginal negotiators' with the political system of

the coloniser waiting in the wings to whip the result of negotiations through its

parliamentary system, as they have done in the past with native title and other

genocidal legislation. The Nunga process is different. It is engaged in the law of

ruwe, or the peace and shared love for ruwe and song. A lawful treaty process

36 A definition of representative bodies was created by lhe Native Title Act 1993, and includes ATSIC,
land councils, legal services, health sewices, community organisations. They do not always represent
the interests of traditional owners.
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requires it come to the earth of our mother in a way which is the proper Nunga way, a

way which enters the land in respect and reverence.

The law of this old ruwe, of creation, is the only lawful basis of a treaty between the

holders of law - song, and those who share this ruwe. We can agree to co-exist in the

laws of ruwe and they are to not trespass onto the land of others, and not to take the

resources of the land if that leads to an imbalance in its ability to re-create. That is

one lesson we have leamed from our relationship to the muldarbi and the damage it

has done to our ruwe.

Are people who have unlawfully invaded and occupied our ruwe for more than two

centuries ready for this process? Ready to unknow naked, to discard the clothing of

the muldarbi and walk gently across the ruwe in a way which is proper? We cannot

enter a treaty to negotiate the plunder of ruwe and our natural world. We have a

mandate to care for and nurture all things for the benefit of future generations still

coming. 'We have an obligation to pass on country for the future. We cannot enter

agreements that would destroy life and ruwe. Proposals to develop sites for nuclear

waste dumps, or for the mining of the land, which pollutes and destroys the natural

world, are examples of muldarbi deals.37 'We can only engage in lawful agreements

that will heal the destruction that has already been done to our lands and our lives, not

37 There are native title agreements which have established this muldarbi process. The Bewerly
Uranium Mine in mid north of South Australia and the Kistler Space Base at Woomera also in the mid
north of South Australia. A native title agreement was brokered by Warren Snowden and Mick
Dodson between the multi-national corporation Kistler and the native title holders of the lands at
Woomera for the proposed space base. More recently there is talk of a native title agreement being
entered into for the building of a nuclear waste depository dump at Billa Kallina in the north of South
Australia.
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to continue the process that will bring death to us all and our natural world. We

cannot enter a treaty that will birth or make lawful the muldarbi.

Our sove¡eignty and right to self-determination have never been surrendered or lost,

they cannot be extinguished. Our sovereign laws are laws which were birthed by the

Creator and given to us to teach us the role of being the lovers of ruwe, the custodians

and the carers for country. The Australian state does not have the law to extinguish

'law' the Creator's laws. The state itself is based upon unlawfulness; it is a muldarbi

thing. It has bred itself from the muldarbi seed terra nullius. The state in talking

about a treaty, is a party which comes to the table as a muldarbi. The traditional

owners/custodians cannot treat with the muldarbi. What would be the purpose, what

would be the result? It could only produce a muldarbi deal. If in the process of

treating with the enemy-muldarbi, the agreement was that the muldarbi would be no

more muldarbi, that is an agreement to extinguish the muldarbi was done, then we

would have the capacity to begin the songs again, with the muldarbi no more and go

on with the business of caring for ruwe.

In talking of agreements or treaties, the issue of representation arises I have raised it

above already. Who represents the old people gone and yet still with us, and who

represents the children still coming, and how is the natural world represented? The

Aboriginal leaders, the black men in suits were presented as the chosen ones, with a

lawful mandate, to negotiate on behalf of every Nunga Nation the Native Title Act

1993 (Cth). Similar processes continue as these men in suits negotiate and assert a
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mandate on behalf of 'traditional owners'; as they sit at the table and enter into native

title agreements and begin to talk of a treaty.

Haida elder Lavina White also holds concerns for entering into treaties with the

coloniser

We didn't treaty - ...before the white man came, ...- because we lived on the

honour code and because we had the respect law and that pertained to most of

the native nations, we had no need for treaties. We had no treaties even with

Canada because we cannot treaty our lands away. And the only way they'll

treaty with us is not a friendship treaty or a peace treaty, but to take away our

rights on our resources and to be the people that are governing us. And we

can't do that.

Our Creator gave us instructions on the contrary to that. And so we cannot

treaty with Canada. If our people treaty with Canada, then we cannot go to

any court in the world to try and redeem our sovereignty or our lands. And so

I do not look forward to any kind of a treaty except the ones between - of

friendship and peace between the natives.

And I understand from many of the elders in some of the ones that had treaties,

that they weren't treaties to give away their lands. They didn't cede their

lands, they didn't cede their sovereignty. They were treaties of friendship.

Our philosophy as most of us know, most of the nations have the same
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philosophy, the highest philosophy we have is of sharing. And that's how we

lost control of our lands..38

Chief Oren Lyons describes in 1613 the Wampum as the original treaty of agreement

between the coloniser and the First Nations. The philosophy behind the agreement

was a respect for all things of the creation, even the white man was also a part of the

creation. The Wampum is one row of beads representing the first nations canoe, the

people the way of life and another row of beads represented the white people and their

boat and way of life. It represents them going side by side down the river of life

linked by three-chains of peace, and friendship forever. As Oren Lyons spoke to the

United Nations General Assembly at the 1993 opening ceremony for the International

Year for the World's Indigenous Peoples he said:

Even though you and I are in different boats - you in your boat and we in our

canoe - we share the same river of life. What befalls me, befalls you. And

downstream, downstream in this river of life, our children will pay for our

selfishness, for our greed, and for our lack of vision.3e

'As long as the sun shines, rises in the east and sets in the west, as long as the water

runs downhill, as long as the grass grows green, our relationship will continue,' these

words are repeated in many of the different treaties throughout Great Turtle Island.

The words hold the key to understanding the indigenous way of seeing the world and

the understandings the people had when they entered into agreements with the

colonising powers. But in countries such as the Great Turtle Island and Aotearoa,

3t White,lavina, FNICI Transcript, Vol 11, t996:L04-107
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where treaties have been negotiated between the First Nations and the settler state, we

find the states are busy re-defining the treaty terms negotiated, and replacing the

international character of the treaties with a domestic interpretation.æ

One of the recommendations made by Jose Martinez Cobo in his Study of the Problem

of Discrimination against Indigenous Populations was that a study of treaties and

conventions signed and ratified between govemments and Indigenous Nations and

Peoples be completed.al As a result of this recommendation and also extensive

lobbying from indigenous peoples, a Treaty Study was commenced in L988. Its

author Miguel Alfonso Mafünez,az from the beginning recognised that "the norms and

customs that regulate the life of Indigenous populations" were to be placed on an

equal footing with 'þublic intemational law...and the municipal law of the States.'43

However it is interesting to note that in calling for equal treatment, Martinez uses the

language of inequality, that is, our laws which are to be in equality with public

international law and municipal law of states are named norms and customs.

3n Cited in Schulte-Tenckoff,1,1998:247-248. The author refers to the Two Row Wampum and the
two parallel rows of beadwork as representing a relationship between palies which are sovereign yet
united by a common destiny.{ See Schulte Tenckoff 1998 for further discussion on state attempts to erode and dismantle treaty
agreements.
4r Cited in Schulte-Tenckhoff 7998:247, Study of the Problem of Discrimination against Indigenous
Populations, by Jose Martinez Cobo, Vol. V "Conclusions, Proposals and Recommendations" Geneva:
United Nations, 1.986, Sales No 5.86 X1V3, paras. 388-392.
42 lbid, Martinez is a member of the United Nations Working Group on Indigenous Peoples, and also
the Commission on Human Rights, Sub-Commission on Prevention of Discrimination and Protection
of Minorities, and author of. the Study on Treaties, Agreements and Other Constructive Arrangements
Between States and Indigenous Populations, Preliminøry Report, 7997 UN doc.
E/CN.4/Sub.211997ß3, further treaty reports are; First Progress Report, by Miguel Alfonso Martinz,
Special Rapporteur, 1992, UN doc. E/CN.4lStb.2ll992ß2, Second Progress Report, by Miguel
Alfonso Martinez, Special Rapporteur, 1995, UN doc, E/CN.4/Sub.2/7995l27,Third Progress Report,
by Miguel Alfonso Martinez, Special Rapporteur, 1996, UN doc.E/CN./Sub.2/7996/23
4' Cited in Schulte-Tenckoff, 1, L998:24L.
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The Treaty Study has however ¡evealed what Schulte-Tenckoff refers to as the

paradigm of domestication. It is argued by Schulte-Tenckoff that the current Treaty

adjudication process functions and is contained by 'the paradigm of domestication, for

it favours one treaty party, the state, in every instance'.4 Against the paradigm of

domestication the special rapporteur of the Study on Treaties, Agreements and Other

Constructive Arrangements Between States ønd Indigenous Populations, argues:

In establishing formal legal relationships with Indigenous North Americans,

the European parties were absolutely clear about a very impofant fact: namely

that they were indeed negotiating and entering into contractual relations with

sovereign nations, with all the legal implications that such a term had at the

time in intemational law.as

7s Australia a place of reconciliation?

What does reconciliation mean for Nungas? To end more than two centuries of

genocide and dispossession or to forget the past and also the possibility of a Nunga

future? Reconciled to what? To the curent situation of inevitable genocide, or to one

that is heading down a road to recovery in a context which is Nunga? The federal

govemment in enacting the Council for Aboriginal Reconciliation Act 1991 (Cth),

attempted to foster a process of reconciliation between Nungas and non-indigenous

aa Schulte-Tenckoff, I t998:257 .
4s Ibid:260 and taken from the First Progress Report supra note 2O at para.138, and Second progress
Repof, supra note 20 paras. 130-133.
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Australians. However the process has not yet produced any movement away from our

current and continuing path to genocide.a6

When I think about the reconciliation process, I am still left with the question: what

will happen to the pain we still carry in ourselves and in the land? When someone is

murdered there is a process which is in place to right that wrong. In our tradition we

called it payback. But what is in place to right the wrongs which have occuned and

are still occurring in the lives of Nungas? There is nothing. What is in place to

ensure the perpetrator will not re-offend? Who will monitor the future struggle of

Nunga peoples to survive? The colonial state? Does it have any interest in letting us

live in a way that is Nunga. To date it has indicated it has none. So how will a simple

process of reconciliation alter history and the opportunity of a future?

Reconciliation and healing are global issues for all peoples who are thinking about the

future of the planet.aT While talk of reconciliation continues, the economic and social

indicators reveal all areas of Nunga life continue to deteriorate.4

An altemative to the reconciliation process has been activated by the members of the

Aboriginal Tent Embassy, in their 'Declaration of Peace' on the 27th of January 1999.

6 For further discussion see Gilbert, K,1993:2.
a7 See Watson,l,L997,for fufher discussion on reconciliation.
48 NS\ry Department of Corrective Services figures show that the average numbers of Nungas serving
full-time in the State's prisons rose from 354 - 85 per cent of the jail population in 1987 - to 912, more
than 14 per cent of all inmates, in 1998. Figures released to the Sydney Moming Herald show that by
June 30 this year the number had jumped to 979, more than 15 per cent of the entire full-time prison
population. Aborigines still make up less than 2 per cent of the general population. Corrective
Services figures show that the numbers and proportion of Aboriginal prisonen in periodic detention
has also ballooned, from 15 - comprising just under 4 per cent of the total in 1987 - to 103 in 1998.
Nungas now make q 7.7 per cent of these detainees. Every year for the past five years, four Nungas
have died in NSW jails. Over that time, they have comprised between 10 and 22 per cent of all annual
prison deaths.
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They have called upon the Commonwealth Govemment to honour international laws

and standards by commencing a genuine process of decolonisation of our territories

now known of as Australia. The govemment is called upon to recognise the

sovereignty of the Aboriginal Peoples and Nations and to return to us all stolen lands.

They have called upon the govemment to stop the crime of genocide currently being

perpetrated upon Aboriginal Peoples and Nations, and to apologise, repatriate and

compensate Aboriginal Peoples for those crimes. The Aboriginal Tent Embassy lit

the ceremonial fire for peace one year previously; it bumed continuously for the

whole year.an

Howard's cabinet answered the Aboriginal Tent Embassy's Declaration for Peace by

instructing the Australian Federal Police and Australian Protective Senrices to move

the ancient peaceful ceremonial gathering, on Monday the 15 February t999.

On the 18'h February L999, members of the Aboriginal Tent Embassy met with the

Governor General of Australia, requesting that he use his constitutional powers to

dismiss the unlawful govemment of Australia and to interyene in the Australian

govenrment's attempt to dismantle the 27 year old Aboriginal Tent Embassy from the

grounds of Old Parliament House In response the Govemor General advised the

delegation that he could not act.

ae Secret plan to close Aboriginat tent embassy. Reported by Helen McCabe in the Daily Telegraph,
25'h January L999. 'The Federal Government has enacted a 68-year-old law, a L932 trespass ordinance
late last year for the 'parliamentary triangle', the law was introduced by the Territories Minister Ian
Macdonald. The area that the law applies to includes the lawns of Old Parliament House where the
tent embassy has been camped for 27 years. Govemment sources said talk of the plan had been kept
confidential because of fears of violent demonstrations similar to those in 1972 when the then Liberal
Government moved to tear down the embassy.
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Attempts to reconcile indigenous peoples globally have been made though the UN in

the Drafting of the Declaration on the Rights of Indigenous Peoples. However now

that the Draft Declaration has moved onto the Human Rights Commission indigenous

peoples have concerns about its future. The Human Rights Commission at their

February-March meeting in 1995, passed a resolution to establish its own Working

Pafy to continue drafting the Declaration. During the last week of February 1999 the

UN in Geneva began talks on the future of the UN WGIP, with the recommendation

coming from the Human Rights Commission to close down the WGIP. It was

suggested that the WGIP could be replaced by a permanent forum for indigenous

issues. It was also reported that the forum would be established at a higher level than

the current WGIP within the United Nations. It is suggested that the forum would be

on a par to the UN Economic and Social Council, or ECOSOC.5o It is interesting to

note that no state opposed the initial proposal to establish the forum. However some

questions remain unanswered: what role will indigenous peoples play and what role

will the states play in the future of the Declaration? Will the voices of indigenous

peoples be heard equally to those of the states?

What this means for the future involvement of indigenous peoples in UN processes is

uncertain at this stage. If we are to go by past trends the states will retain power in the

representation of Nunga rights in international law. In the past our struggle for

recognition has been contained, subverted, and constructed by the UN, with little

observance of or respect for our claims to self-determination.

50 Reported in the Otttawa Citizen, February 18th 1999.
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Remedies to stop the genocide of First Nations have been put to us by I-avina'White,

Haida elder, in her evidence before the First Nations International Court of Justice:

I think it's the first step towards unity of all Aboriginal people, all Indigenous

People on this side of the wo¡ld for we need to join forces. And I think the

first step towards liberation is right in this room.......And so today I want to

join you in charging Canada and the Queen's representative, I would like to

see us charge them with grand larceny, with fraud and with genocide. And I

feel very strongly about that and I know many of our people do. Every

colonized country can join forces for we need to save Mother Earth who is our

nurturer....I think the answer, and I hope this is the beginning of it is for us

that have been colonized throughout the world and especially on this side of

the world, to join forces because we get no response from the United Nations,

we have to form our equivalent. For unless we do that, we do not have a

planet. lüe will never get an answer from UN for it is the same people that

colonized us.sl

7.6 Naked, black bodies,love not hate

Through oppression and domination colonialism imposed its way of seeing upon us; it

introduced shame of the naked body, and replaced a love of being with self hate. bell

hooks discusses how black self hatred is internalised, in the contemporary African

American context; it is a phenomena that has relevance to our situation and that all

sl White, Iavinia, evidence before the FNICI 1996, Vol 17:69 andTg-79
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other peoples of colour who are marginalised by a dominant culture.s2 A strategy to

survive internalised colonialism or a way out of self-hate is a love of self; Thurman

explores forms of black resistance in the following quote:

'Black is Beautiful' became not merely a phrase-it was a stance, a total

attitude, a metaphysics. In very positive and exciting terms it began

undermining, the idea that had developed over so many years into a central

aspect of white mythology: that black is ugly, black is evil, black is demonic.

In so doing it fundamentally attacked the front line of the defense of the myth

of white supremacy and superiority.t'

hooks writes about love of blackness as being a form of resistance from the

destructive influences of white supremacy, and points to the civil rights movement in

the United States as being 'rooted in a love ethic'.sa The idea of a love ethic is not

that different from the approach that the animals who lived at the time of Gurukmun

used to bring water back to the dry lands. A love ethic of the land is a natural

extension of a love ethic of the self, the black self, the Nunga self.

Those shamed in their awareness of naked need to unlearn and become unknowing of

their nakedness. That process of unlearning the shame of nakedness is for humanity

to learn to listen to the voice of the natural world, and begin to take guidance from the

ngaitjes once again. The wisdom of the wise ones has told us everything has a reason.

We were born with two ears and two eyes but one mouth; perhaps it is that we are to

s2 hooks, bell L995:32-33.
s3 Howard Thurman cited in hooks, bell, 1995:189
5a hooks, bell, 7994 :244.
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listen and observe twice as much as we speak. In listening to the natural world we

will hear the screams that Georgina Williams speaks of, coming from the earth.

For those who are not indigenous to this place you call Australia, the trek is yours

aheatl, to re-find those places and animals of the natural world that you belong to and

that speak in your language. This is a journey into your own place of nakedness.

Nature into nation is the path ahead of us, if we are to live. It is a process which is a

reversal of that we have become programmed to understand is our future. For the

indigenous - those who have left that place of nakedness - it is a journey, a trek back

into Nunganess. Trask writes about the process of how indigenous peoples are taken

from their own place of identity and the retuming home:

....if Hawaiians were to improve their lot, they had to learn American ways.

Of course, this is what Americanization seeks to do, namely, to convince

conquered peoples they have no choice but to be Americanized. The ideology

tells a tale of success: if one captures political power through the electoral

process, one can do anything. Anything, that is, except live as a Native

person.tt

As a strategy for survival Trask advocates peeling back the layers:

The first stage of resistance involves a throwing off, or a peeling apaf of a

forced way of behaving. Iayers of engineered assimilation begin to come

loose in the face of altematives, Native cultural alternatives. Usually, this

process means tremendous psychological tension as a conscious rejection

begins with cultural habits first ingrained by a colonial education, a foreign
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language, and a fearful daily relationship with the dominant, white class.

Frantz Fanon identified this process as the birth of a new, revolutionary human

being. Others, like the African writer Ngugi rW Thiongo, call it "decolonizing

the mind."s6

7.7 Lawful and spiritual obligations to the earth.

And once that process has begun, peeling away the colonised layers, we see the land

before us, and we hear the elders. The elders are speaking of the changing climate. In

the past there have been prophesies that wamed of a time when the people would be

confused, and the old and the young would die first. The prophesies said the trees

would die from the tops down and the world would be in danger. The story of the

Frog tells of this time, a time when there will be no water left to share, the 'Waargle

also tells of this time when law is no more, the will to live in law has gone from the

greater humanity. The story of Tjirbruki tells us of the pain and sonow of Tjirbruki in

facing the truth of the murderous ugliness of humanity, there was nowhere left but for

him to go into the natural world as he took flight in the body of the ibis.

At a conference in L998 with NASA officials, and indigenous elders the following

dialogue was reported:

We have long said that native prophesies are misunderstood. They not only are

spiritual visions, but often also come from a life-science observation of the

5s Trask H t993,:'Lt9-720
s6 Trask H, 1993:1L5.
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natural wodd. When people understand that they are not separate from the

natural world, they will seek to honour and understand it. This is why Chief

Joseph said long ago that the Earth was part of his body and they were of one

"mind". Native people traditionally have understood that the Earth and

universe have a mind and a spirit, a cosmic intelligence that in fact responds to

us, to our intentions.sT

So the senior law woman once said, 'This is my country, this is me'.58 The old people

respected and acknowledged their relationship and obligations to the mother earth.

Through ceremony we honoured the mother and pledged our obligation as custodians

of the land, for future generations. The earth was soft then. And as the ceremonies

stopped, one by one, across the land,I heard her crying. ''who is talking to me'? No

one answered. The song peoples and dancers lay bleeding into our mother earth. And

she began to harden, beneath concrete, the plough, and the open cut mine. The people

who survived invasion and genocide were few. Those survivors who re-grouped and

gathered in ceremonies were murdered, rounded up and dispersed by the agents of

colonialism. There were many places where the only survivors were the young, too

young to sing the story and dance the law. Those who were old enough could do

nothing as they lay sick and dying from diseases deliberately spread. The survivors of

the genocide were powerless to act against the stripping of the ruwe, our mother. But

still death did not come to us, the spirit rose up to speak and remind us of who we are.

The spirit law is in the land, still singing, waiting to be joined in song. The messenger

s7 Report of the Universal Press Syndicate, January L5,Iggg, Column of the Americas, by Patrisia
Gonzales and Roberto Rodriguez, "Nasa Loolts to native elders to help søve the earth".
s8 A quote taken from a senior Anmatyerre law woman, Kwementyai (meaning no name)
Kngawarreye.
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Tjirbruki is one of the old spirits that comes to remind us of our self and the way one

should live as a being of the ruwe

While the physical world has changed, and continues to change rapidlyse the spirit

realm remains constant. The spirit is in all things. It is the spirit that survives beyond

the genocide. It is our spiritual connection to the law which sustains us. The life

force of the spirit of the law is like the five ancestors in the Waargle, who continued

to affirm the law, when all other peoples had abandoned and violated their own. It is

strength of spirit that enables that process to continue when all else in the physical

world appears to be falling apart. The time of the Waargle is a time that is with us

today, a time when most of humanity has abandoned the law. Indigenous peoples

whilst a significant global minority, are like the five spirits in the Waargle, still

carrying the law.

The sun woman illuminates the future, a return to the beginnings as though we had

never left that place. Our songs and stories gave us knowledge for survival, to live a

good life in harmony with all things. The song law passed from one generation to the

next and was taken on by each generation as an obligation and commitment to the

spirit ancestors. The original agreements entered into are still alive, as are the

obligations to honour them.

se For example, for the majority of indigenous peoples it is no longer possible to live a completely
traditional hunting and gathering lifestyle. For many food is now gathered from the supermarket
shelves. The impact of colonial policies of assimilation has also distorted many of our traditional
cultural practises. The holding of ceremonies has been suspended over the larger part of Australia
because of colonial policies and dispossession.
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The caretakers struggle to care for the country as our obligations tell us we must. My

mother does what she is able to do. Daily she watches over the place of the ancestors,

as she plants back the trees for the birds in the hope that the water will return to the

land. Georgina Williams struggles to enter a dialogue which will stop the erosion of

the song places of Tjirbruki, in the hope they will honour the land and not steãl the

story instead. Kevin Buzzacott brings his story before the Australian courts in an

attempt to have recognised his custodial obligations.o

Our position is the same as the Haida in the following statement to the First Nations

International Court of Justice by Haida elder:

'We never ceded our lands. We never ceded our sovereignty. We're still

sovereign people. \Me have no agreements with Canada and we have no treaty.

And many of our people in British Columbia are reluctant to go through the

treaty process because we find no honour in the imposed systems or in the

imposed govemments for they do not keep their word. In our culture we

didn't have a written language, so your word was your bond. We lived under

the honour code. And so when the people came and we shared our lands with

them, we nevet thought there would be such a thing as charging the people

with grand theft because we thought they were honourable too, that their

words they gave us were what it really is.61

The agreements that some of our people are making today, some of our people

are very fearful of, for we have no right to give away our lands. We have no

ffi Buzzøcott v Hill, Downer and the Commonweølth of Australia,Federal Coul Action No S23 of
1999.
ur White, l¿vina FNICI YolLl77.
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right to give away our culture. we have no right to assimilate, for to

assimilate is to do away with ourselves.62

We have an onetous obligation to keep the ruwe as it was at the first sunrise. When

Cook landed on our shores, he saw the land as it was on the first sunrise. Had he

listened to the songs he may have begun to undress himself, so that he could properly

hear what that song was singing to him. Cook may have learned to become a lover of

his own nakedness and become like us, a passionate lover of the ruwe of his own

place, whence he had come in his own nakedness. But that day ended and the

darkness descended. But as with all cycles you will always have the light coming out

of the darkness. For as long as the sun shines, the custodians will continue to take

care of the land, and for the sacred places of the ancestors, for that is the law. As my

mother cares for the sacred resting places of our old people so will I in my turn to

come

62Ibid :88.
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