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“Those who do not want to imitate anything, produce nothing.”

— Salvador Dali

“When we look over this terrain, we can see the economic pressures driving down the value of
content are very powerful. Arguments over rights and wrongs seem little more than a disguise

for self-interest.”

— James Murdoch, speech given at University College London’s new Centre for Digital

Humanities.

“Language [is a] system and the aim of the movement being, romantically, a direct subversion of

codes—itself moreover illusory.”

— Roland Barthes, The Death of the Author

“Free Cultures are cultures that leave a great deal open for others to build upon... Ours was a

free culture. It is becoming less so.”

— Lawrence Lessig, Free Culture

“Literature is a luxury; fiction is a necessity.”

— G.K. Chesterton



Table of Contents

TITLE PAGE ... oottt ettt ettt e sttt e sttt et e e st e e e e st bt e e e s bt e e e e s tb e e e e nbeeeeanbaeeeantaeaeenntaeaeennres i
TABLE OF CONTENTS ...ttt ettt ettt ekttt e e ettt e e e st e e e e s ab e e e e ehbe e e e et be e e e e nbbe e e e snbbeeeeanbbeeesannees iii
F Y 23S I O L PRSPPI Vi
[ = I AN 3N I 1 N PO PP vii
ACKNOWLEDGEMENT S, ..ottt e e ettt e e e e et e eata b s e e e e e e eaataa e e e eeeeeesennna s Viii
I AV I ] 1 L 1 U RSRPPPN 1
1.1 Property and Moral RIGNLS ..... ..o ennsnnnsnennnnnnnnnnnrnrnrnnn 1
1.1.1 Warner Bros. et al V. RDR BOOKS €t @l.......cccooiiiiiiiiiiiii e 1
1.1.2 Authorship and the Origins Of ProPertY.........ccoiiiiiiiiiiieiiiie et 3
1.1.3 The GateKeepers Of CUIUIE..........ooi it et e 6

1.2 Networked INformation ECONOMIES .......cciiiiiiiiiiiiieiie et e e e e e s e e e e e e e et eee e e e e e e ennnnneees 7
1.2.1 Peer Production and Secondary AULNOIS .........c.oiiiiiiiiiii e 7
FL2.2 FANS ettt a et e e e e e e e 8

1.3 Property Law and COPYIIGNT. ......ooi ittt e e e e e st e e e e e e s e e an e e e e e e e e e e aannreees 9
1.3.1 Issue: Is Fan Fiction RiSKY OF @t RISK?.......ccouiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeeee et 9

1.4 Methodology and RESEArCh DESIGN .......cuuii it e e e e s e eee e e e e e aanes 12
1.4.1 Research QUEStiONS aNnd ODJECHIVES ......ciiiiiiiiiiiiiee ittt e e s ennee s 12
IR 3 Y = { T o (o] [ To Y AT PUP PR 13
IR R B =T o | o [P RPPTPRP 15

2. TRADITIONS OF AUTHORSHIP ... iiiiie ittt ettt et tee e e st e e s st e e e ans e e s e sbe e e e ansbeeeeensees 17
P 11 g Lo | g = 1 = o! ST PRTT 17

2. 1.1 What IS @n AULNOI? ...ttt e ettt e e e e e e et e e e e e e e s e annbeaeeeaeeeaannes 17
2.1.2 The Digital Age: An Invitation t0 @ CONVEISAtION ..........ceiiiiiiiiiiiiiiiie e e e e 18

2.2 Gift Culture and Non-market Peer ProdUCHION ............ooiiii e 19
2.2.1 Culture, Community and CUSTOIANSIIP ......vveiiiiiiiieiie et 19
2.2.2 Fans as Active SOCIal COIECHIVES ..........uiiiiiiiie it 21

2.3 Legal Handling of FaN FICHON ........occoiiiiiiiiiic et e e e e s e e e e e e s nnnanneeaee s 22
2.3.1 ‘Acceptable’ and ‘Unacceptable’ WOTKS .........oeiiiiiiiiiiiiicce et a e e 22
2.3.2Warner Bros. et al V. RDR BOOKS €t @l...........ooiiiiiiiiiiiiiiieeiiie e 23
2.3.3 Secondary Works V. DerivativVe WOTKS ..........uuiiiiiiiie et 23

P Yo (o = 4o Lol Tolo] o1 PO PP PP PUPRPP 24
2.4.1 Past Critical FAN STUAIES .......eeiiiiiiiie ittt sttt st et e e sbb e e e snneeeas 24

G o A V@ | I U SRR 28
B A VY oo e W R LT L = o PP PRRPRR 28
3.1.1 From PassSIVe t0 ACHIVE CONSUMEIS ......ciiiuiiiiiieteeeieattieeeeeee e e s e sittbeeeeeaeessasbsbeeeaeeeessannsneeeaaeesaanns 28
3.1.2 Free PUBICItY V. CONIIOL ....c.ueiiiiiiieie ettt as 31



3.1.3 Cultural Custodians and Gift CUIUIE ..........oiiiiiiiiiiieee e e e e e e aaaaan s 32

A - L ot o) o 1 NN = PP TUPPRPI 34
3.2.1 Redefining Ownership and ProPerty ..........occueeioiiiiieiiiiiie it 34
I B [Tl - 1 =T £ PR SPRRPRR 37
3.2.3 A Feminist Ethnographic Approach to Fan WIitiNg.........cccoiueiiiiiiieeiiiie e 39

IR @0 [od 0153 (o] o 1 PRSPPI 41
1O TS T B D 1= = o142 (o o SRRSO URRPR 41

4. FREE CULTURE V. PERMISSION CULTURE ..ottt e e e e e 43

o R 1 (=T | T=Toa UL o] = o Y PP 43
4.1.1 The Origins of INtelleCtual PrOPEItY........ ... i rararernrnrnrnrerersrnrnrnnes 43
4.1.2 Struggle fOr DOMINANCE .......uuuiiiieiiiiii e ea e eeeeeaeeeetnbstnesessesssssssssnsnsnnnsnsnnnnnnns 45

4.2 Free Culture v. PermiSSiON CUIUIE .........ooouiiiiiiie ettt e s s s seee e e e e e s s st er e e e e e s s nnenaeeeeeeeeesnnnseeees 45
4.2, 1 DOUJINSH e —————— 45
4.2.2 ProteCting &N IMEBJE ....coveieieiiiiee ettt ettt e e ekt e e et b e e e e bbe e e s e bb e e e e aneees a7
4.2.3 Free Culture V. PermiSSIiON CUIUIE .......cciiiiiiiiiiie et e e e e e e e e e e s s snnneeeeeaee s 48
Yo 114 £ PSR 49

4.3 Copyright Law and Fan ProdUCTS..........coiiiiiiiiie ettt e e e e e s snebe e 50
o T Y/ (o) = T @ AT 0 1= £ o 11 o OO RPT PP PPN 50
A.3.2 FAN LADOU ...ttt e e e et e e e e e e s b et e e e e e e nn b e eeaae e s 52
TG TR e F- Lo = 14 L] o O TP E PP PPN 53
B N 0] )Y 1o | 1 | PP PSR 55
4.3.5 Fan Products and COPYIIGNT LAW........coiuiiieiiiiieei ittt ettt snae e e s 56

0 o] o 11 ] To ] o PP PRP 58
I o T S {1 o o | PSR 58
i N N[> To I (o ) G = o = PSS 59

5. CASE STUDY: WARNER BROS. ENTERTAINMENT ET AL V. RDR BOOKS ET AL.....c.ccevvvveennee 61

N =7= ol (o | (o]0 o o [E O PO PO PP OPPPRPPI 61
5.1.1 Lexicon Website DeVEIOPMENT .......cooiiiiiiiiiiii e 61
5.1.2 Warner Bros. LAUNCNES LAWSUIL .....cociiiiiiiiiiiiiie ettt e et e e e e e s s s nnneeeeeeaeeeeannnnes 63

V2 I o 1= I - | PP PURRRP 64
AN R B - L T TR TTTRTPPRPRPN 64
5.2.2 DAY TWO .ttt e e e e e et e e e e e a et e e e e e n e e e e e e e e e 65
B5.2.3 DAY TRIEE ..ottt ettt et s 67

SRS @] o] o] =10 o [ o [T PSR 69
TG T8t = 11 L U R PSRRI 69

S B Yol L1 (o] o [T P PP PP PP PPPPPRN 71
ot R I U= AN W 1 o =T, o g o o o1 | 71
5.4.2 FANS @S PrOUUCEIS ......etiiiiiie ettt e ettt e e e e e ettt e e e e e e et ete e e e e e e e e eantsseeeeaeeseaannrnnneeeaeeasanns 73
5.4.3 NEW LEXICON FOMMAL ....eeiiiiiiiiiiiiiiiie et e s ettt e e e e e sttt e e e e e e s et eeeeeeesanteraeeeaeessaannsnneeeeeeeasannns 74
o | o I ] = (o =R SRRRPR 76

ES T T @0 (o3 0153 (o] o [0SR 78
5.5.1 Control @and OWNEISRIP ....ooiiiiiiie ittt ebe e e e 78



5.5.2 Commercial Economy V. Reputation ECONOMY .....cccuviiiiiiieiiiiiiiiieee e e e sseiieeer e e e ssnnnveeee e e e e 80

ST OO ] N [0 I U ] (@ ] PP PETPT 82
B.0 FaANS .. 82
B.1.1 VAGUE ROIES....cceiiiiiieiitiie ettt e e e st e e e e e e e aab b e e e e nb b e e e e e e e e s nnnre s 82

L I o 1Y/ o PR PSOPRRPRR 83
6.1.3 MOTal OWNEISRIP ....ceiiiiiieee ittt et ettt e s nan et e e s ann e e e s nnne s 84

6.2 COPYIGNL LAW .. ————— 86
L0 R 0] oY/ T | | S 1 PSPt 86
B.2.2 FAIN US ... ittt e et e e e e et e e e e e e e e e e et e e e e e e nn e rreeeeeeaaaane 87
LG I o Vo = 14 1] o PSPPIt 87

6.3 Case Study: Warner Bros. Entertainment et al V. RDR Books et al...............ccccocoee e, 88
LI 0 R I L= I 1 SRS RRRP 88

L 0 T= LY o o SRR 89
6.4.1 Suggestions for FUMhEr STUAY ........cooiuiiiiii e 89
I = LY o o USRI 89

A N d = 1N 0 s SO 91
7.1 APPENAIX A L GIOSSAIY..cciii ittt ettt e e e e e bbbttt e e e e e e e ab b e et e e e e e e s e aabbbeeeeaaeesaabnbbeeeaaaaean 91

ST =112 I (@ LT AN = o PP 100
S0 I = =T =T TSR 100



Abstract

In 2008, J.K. Rowling and her publishers instigated a lawsuit against one of her biggest fans. The
Warner Bros. et al V. RDR Books et al lawsuit successfully enjoined the publication of a secondary work
which would have competed directly with author J.K. Rowling’s future project, a Harry Potter
encyclopaedia. This incident is utilized in this thesis as an example of a larger issue. That issue is
whether a society founded on an industrial economic framework of property rights should continue to
strengthen a culture of corporate creative monopolies, and whether it is prudent to re-examine notions of

ownership and creativity to incorporate emergent methods of information dissemination.

This thesis seeks to document modern fan practices while simultaneously identifying many of the
reasons why they are under threat. This thesis will incorporate recent theory on user-generated media
content and attempt to relate them to the activities of fan communities. It examines the deconstruction of
notions of authorship and property in these communities in order to facilitate fans’ non-market knowledge
economy.

There are two very important questions which drive this research; what are the legal and social
concerns surrounding intellectual property and moral authority in the process of fan creativity and
publishing? How do online fan communities negotiate their enthusiasm for popular media under the threat
of legal prosecution? With the aforementioned lawsuit as a case study, this thesis will address the
changing roles and relationships between producer and consumer. It will argue that fan creativity is
deserving of greater legal protection and acknowledges that there is an important distinction between

‘derivative’ and ‘secondary’ works.
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