THE EMINENT DOMAIN IN AUSTRALIA: THE
‘INDIVIDUAL RIGHTS’ APPROACH TO S
51(xxXi) OF THE AUSTRALIAN CONSTITUTION

MATTHEW THOMAS STUBBS

Thesis submitted for the degree of Doctor of Philosophy in the
Adelaide Law School, University of Adelaide, August 2011






TABLE OF CONTENTS

A B ST RAC T ettt ettt e e oottt e e e e e e e e ettt ee e et e e e ——tetaeeeene e ———reeeeenaaan—————aaaaaas vii
DECLARATION oottt ettt e e et e e e ettt e e e e e e ettt eeeeeeee e e eeeeeeeeneneeeeeeeens iX
AACK N OV L E D GEMEN T S 1 ttttttttttttutsssssesesssssesssesesess et s s e e e s e e s s e s e s e s s sseses e e snssnsnnnnnsnnnnn Xi
PART ONE: INTRODUCTION .oeuttiteeiie e eeee e et e ete e et e e eeeeeaeseaeseneeenaeeeneeenneeens 1
CHAPTER 1: INTRODUGCTION .. ettt eee et et e e eee e e e e e e e ee e eeaaseeeeeeeeesaasseeeeeeeennnaaeeaeeeeees 3
| INTRODUCTION tttuutieeeeteeestttesseeesteeessssaasseessesssssssssesesssesssssnssseesssesssssnnrreeeeees 5

1 THE IMPORTANCE OF THE ACQUISITION OF PROPERTY AND OF COMPENSATION
TO THE INDIVIDUAL «.teeevtttes et e eeteeeette s s e e e st eeestasnsssessseessssssnsssesssssssssnnsseeesssenssnnn 6
L \Y, [ =3 i =01 50 |0 1) Z2 TR 9
IV EXISTING COMMENTARY ON S 5L(XXXI)u.eivieiieiiieiieeieseesie e see e eie s sve e e 12
A Classic ConStItUtIONal WOTKS .......ooooiieeeeeeeeeee et 12
B Literature Prior to World War TWO.......ooo oo, 13
C POSE-War LITEratUre .....oooeeeeeeeeeeeeeeeeeeeeeee e 15
D  Modern General COMMENTArY.........cccocvevieiieieeieeie e see e, 18
E  Modern Specific s 51(XXXi) COMMENTArY ..........ccooervririieiieieneienieniens 21
F The Gaps in EXisting LIterature .........c.cccoveviiieieeie e 23
Vv STRUCTURE OF THIS THESIS ...ttt eeeeeee e et eee e e e e e e e e e eeeeeaeeeeeeeennneeeeeeeees 24

PART TwoO: THE HISTORICAL, THEORETICAL AND COMPARATIVE
CONTEXTS OF S SL(XXXI) cvvetvveirreeireesiiesiieaieesieesieessaessseesseesseessnesnsessseessenns 29

CHAPTER 2: THE APPROPRIATION OF PROPERTY IN ENGLAND AND THE AUSTRALIAN

@70 0] 11 =1 31
I INTRODUCTION 1oiiiiiiiiiittiteiie e e e s ssiibbbbee e s s e e e s s ssibbb e e e s e e e s s s sabbbbeeeesaessssbbbbbeeeeeeessans 33
| THE PROTECTION OF PRIVATE PROPERTY IN THE ENGLISH CONSTITUTION ..... 34

A Protections of Private Property from Executive Action..............c......... 34
B A Theoretical Basis for Protecting Private Property from Legislative
o3 ([0 TR 37
C  The Practical Application of a Requirement of Full Market-Value
COMPENSALION .....ecvviiiieiieie et e ee e sneens 39
Il THE APPROPRIATION OF PRIVATE PROPERTY IN THE AUSTRALIAN COLONIES. 46
A A (0] o] U 1] (o] N ARSI 49
V  APPENDIX I: LEGISLATIVE PROVISIONS FOR COMPENSATION FOR THE
APPROPRIATION OF PROPERTY ....cciiiittttieiieeeessiitttrreee e e e e s s ssanssseseesessssnnssnnssesas 52



CHAPTER 3: AMERICAN EMINENT DOMAIN ...cooieoe et ee e 55

| INTRODUCTION L..utiiiiutiieiiiieesiiiessieesssitessieessieeessbe e e ssseessnbeesssbeesnsseesnnneeenseesanses 57
| THE DEVELOPMENT OF EMINENT DOMAIN THEORY ...ccoviiiiiiiiniiieeiiiee e 59
Il AMERICAN CONSTITUTIONALISATION OF EMINENT DOMAIN......ccccivviiiiininnnnn 63
A Constitutional AdOPLION ........ccoiiiiiiiieieee s 63
B  Recognition of a Sovereign Power of Appropriation............cccccveeveee.. 65
C  Imposition of a Constitutional Individual Right to Compensation ....... 67
D  The Range of Property Rights Protected.........c.cccevvvieiveieiiieincienn, 71
E  The Measure and Calculation of Compensation .............ccoccevvenininnnnns 72
IV CONCLUSION ...ctitiitieieite sttt sttt sttt bbbttt 74
V  APPENDIX II: CONSTITUTIONAL PROPERTY CLAUSES IN THE AMERICAN STATES
......................................................................................................................... 76
CHAPTER 4: THE CONVENTION DEBATES AND THE INSERTION OF S 51(XXXi) ........... 79
I INTRODUCTION ..tittiuteitete sttt b bbbttt b bbbt e e 81
1| A POWER OF APPROPRIATION FOR THE COMMONWEALTH PARLIAMENT ......... 82
A Early SUQQESTIONS ......cveiviiiecie et 82
B The Proposal Of S SLXXXI) «veeruereerieriiniesieeniesiee st 84
C  The INClusion OF S BLXXXI) vecveevereerieeiesieesiesiesaesie e e see e e esee e 86
Il RE-APPRAISAL: ‘JUST TERMS’ AS AN INDIVIDUAL RIGHTS PROTECTION.......... 89
A Guidance from the Debates on s 51(xxxi) and $ 52(i) ......ccceeeerivereenns 90
B Guidance from the Drafting and Debates on s 85 ..........cccocvevviinieenne. 93
C  Guidance from Parliamentary Statements of the Framers..................... 94
D  Conclusion: ‘Just Terms’ as an Individual Right to Full Market Value
COMPENSALION ...t re e e e neenee e 98
IV THE INFLUENCE OF THE HISTORICAL, THEORETICAL AND COMPARATIVE
CONTEXTS ON S BL(XXXI) 1.vveivrervrerresieesieesiesseesieeseesseesseassesseessesssesseessesssesseessenns 99
A Evans’ Challenge to the Relevance of American Eminent Domain...... 99
1 Textual DIfferenCeS.......cov e 100
2 Historical DIffErenCe.......ccoovviiiie i 102
3 Additional Evidence from the Convention Debates of the Influence
on s 51(xxxi) of the American Context..........cccoovvvrvniennennne 103
B  Clarifying the Meaning of Eminent Domain............cccccvevvvieiverennnne 106
C  The Exceptional Nature 0f S SLXXXI) .eevvererrierennieieseenieeee e 107
D  The Influence on s 51(xxxi) of its Historical, Theoretical and
CompParative CONTEXES ........eevirieiieriieie et 109
V' CONCLUSION...utiutitete sttt sttt ettt st sb ettt sttt bbbt e sbe s e ne e 110
PART THREE: THE HIGH COURT’S S 51(XxXi) JURISPRUDENCE............. 113
CHAPTER 5: THE FIRST ERA: THE “INDIVIDUAL RIGHTS’ APPROACH .......ccccvvenee. 115
| INTRODUCTION .tiiiiuttiieeeiiieeesssiteee e s siaeeeeasnsteaessnstaaesssnsseeesassaaeessnsaneessnssneeeans 117
I THE BEGINNING OF A S 51(XXXi) JURISPRUDENCE........cccveiveiieirrerenneesieeneeanns 119
A “Just Terms’ as a Constitutional Individual Right...........ccccociiiinns 119
B The Meaning of ‘JUSt TEIMS™ ......cccoviiiiiiieie e 121



C  The Scope of ‘Acquisition Of Property’ .........cccccocvvvevvevesiieseeie s, 125
D  The Link to American Eminent DOmMain...........cccevvviveneniesieeseeneennns 126
E  Conclusions from the Early Jurisprudence..........cccccovevveveceeieennenn 127
1l EARLY WARTIME INTERPRETATIONS OF S 5L1(XXXI) .c.verviiviriiniinieicnienie e 127
A “Just Terms’ as a Constitutional Individual Right...............cccoeenenie 128
B The Meaning of “JUSt TEIMS’ .......cooiiiiiiiieierie e 129
C  The Scope of ‘Acquisition Of Property’ .........cccoovvvvievieeveiiieieeie s, 135
D  The Link to American Eminent DOmMain...........cccoevevivenenieseesneneennns 135
E  Conclusion on the Early Wartime Cases.........cccocvevevieieevieieesie e 137
IV LATER WARTIME INTERPRETATIONS OF S 5L(XXXI) ..evvveriiiririiieiesie e 139
A “Just Terms’ as a Constitutional Individual Right............cccccccoeivennnne 140
B The Meaning of ‘JUSt TEIMS .....ccciiiiiieieiieeee s 140
C  The Scope of ‘Acquisition Of Property’ .......ccccccevvvvveviveresienseerieseenns 146
D  The Link to American Eminent DOmMain ..........ccccooveveenenienenseeniennns 148
E  Conclusions from the Later Wartime Cases..........ccocvvvereereneneneninnn. 155
V' CONCLUSION ...ttt ettt ettt ettt stk et e et e e st e e nbe e asbeebeesnneenneennneas 156
CHAPTER 6: THE SECOND ERA: THE ‘LEGISLATIVE POWER’ APPROACH .............. 159
I INTRODUGCTION w.uitiiiitie ettt ettt sttt e e sib e e bn e e s nn e e s nnee s 161
[l THE ‘LEGISLATIVE POWER’ APPROACH......c.cesitiirieeieienieniesiesiesiesieeseeseenee s 162
A The Elements of the ‘Legislative Power” Approach ...........ccccccevevnnnne 162
B  The Fundamental Differences Involved in the ‘Legislative Power’
APPIOACH .o 164
C  Source of the “Legislative Power’ Approach ..........ccccccecvvvvevivereennnn 166
1 Rejection of American Eminent Domain............ccocceeevvvenennnne 166
2 Evidence from Dixon’s Extra-Curial Writings and Addresses.. 168
D  Conclusion: The ‘Legislative Power’ Approach to s 51(xxxi)............ 171
1l THE ‘INDIVIDUAL RIGHTS’ AND ‘LEGISLATIVE POWER’ APPROACHES
JUXTAPOSED .....eiiiiiieeiiee sttt ettt ettt b et e e st e et e e anb e e s ann e e s nnn e e anee e 171
A The Rise of the “Legislative Power’ and Demise of the ‘Individual
RIghts” APProaches .......ccooiiiiiiiiii e 171
1 Grace BrOthers ...t s 172
2 McClintock v Commonwealth ... 174
3 NEIUNGAI00 ..o 175
4 The Bank Nationalisation Case..........ccocovveerieneninneeniesee e 178
5 The Soldier Settlement Cases .........ccoovvererieiiniieieiese e 181
6 Conclusion on the Divided CoUIt .........ccooeiiiiieienie e 182
B  The Ascension of the ‘Legislative Power” Approach .......c...ccccevueenee. 183
IV NEW CHALLENGES IN THE APPLICATION OF S 5L1(XXXI) «vvevvvaiirieriiiniesieennn 187
A CAcquisItion” BY WhHhom? ..o 187
B The “Acquisition of Property’ Outside S S1(XXXI)...ccccovrvrrvrivrrerreennns 188
C  The ‘Individual Rights’ Approach and the Resolution of New s 51(xxxi)
ISSUBS .ttt 192
V' CONCLUSION ..cviiiiitite sttt sb ettt bbbttt n e 193
CHAPTER 7: THE THIRD ERA: THE RECURRING INFLUENCE OF THE ‘INDIVIDUAL
RIGHTS” APPROACH ....coutiie ittt sttt bbbttt bbb bbb n e 197
I INTRODUGCTION w.uitiiiitie ettt ettt sttt e e sib e e bn e e s nn e e s nnee s 199
[ CONTINUATION OF THE ‘INDIVIDUAL RIGHTS” APPROACH .....cccevvrireiieninnenne 200



Il ACCEPTANCE OF THE ‘INDIVIDUAL RIGHTS” APPROACH IN NEW AREAS ....... 203

A The ‘Identifiable and Measureable Advantage’” Test for the “Acquisition

OF PrOPEITY e 203

B Instances of the *Acquisition of Property’ Outside s 51(xxxi)............ 208

1 Rejection of the ‘Use and Service of the Crown’ Test............... 209

2 Instances Unaffected by the Competing Approaches................ 210

3 The ‘Genuine Adjustment” TeSt.........ccccevveveiieeiiere e, 211

IV INTERPRETATION OF “JUST TERMS ....cciiiiiiiiiieiiiie ettt 215

A The First Return of the ‘Individual Rights” Approach........................ 216

B Growing Influence of the “Individual Rights” Approach .................... 217

C  Full Endorsement of the “Individual Rights’ Interpretation................ 220

D  The Renaissance of the ‘Individual Rights’ Approach............c.ccc...... 224

V'  INFLUENCE OF AMERICAN EMINENT DOMAIN.....ccoviiiiiiiinieniiniesiesiiseeeeneenes 225

A Express Comments on American JUuriSprudence ............cccoveeervereenenn. 225

B Three Important Influences of American Jurisprudence...................... 227

VI  THE STATE OF S 51(xxXi) JURISPRUDENCE: PROBLEMS AND SOLUTIONS....... 229

A The Scope of the Problems...........cccooeeeieiiie e 229

B Evans’ Solution: Judicial Deference ...........cccoocvveiiniinieneeicsienn, 232

1 Competing Visions and the Case for Judicial Deference........... 232

2 Difficulties with Evans” Approach .........c.cccocevvienenieniennnene. 233

C  Proposed Solutions OutSide S SLXXXI) wevueervereereerieseerirereeseesieeseennens 237

1 Narrowing the Interpretations of ‘Acquisition’ and ‘Property’ . 237

2 Removing s 51(xxxi)’s Effect on Other Powers.............ccccu.... 238

D  The ‘Individual Rights” SOIUtION.........cccooiiiiiii e 242

VI CONCLUSION. ...cciuiiteteste sttt sttt st sbe bbbttt bbb bbbt ne e 245

VIl APPENDIX IIl: LIST OF SIGNIFICANT THIRD ERA S 51(xxxi) CASES............... 248

PART FOUR: CONCLUSION ....uiiiiiiiiiiiiieesiiiiis e e s sitaee e e s snisneee e s snsnreesessnnsnenas 249

CHAPTER 82 CONCLUSION ....ceutitete sttt sttt sttt bbb 251

I SECTION 51(xxxi): “THE ACQUISITION OF PROPERTY ON JUST TERMS’ ......... 253

I THE CONTEXTUAL COHERENCE OF THE ‘INDIVIDUAL RIGHTS’ APPROACH.... 254

Il THE DOCTRINAL CONSISTENCY OF THE ‘INDIVIDUAL RIGHTS’ APPROACH.... 256
IV THE EMINENT DOMAIN IN AUSTRALIA: THE PRIMACY OF THE ‘INDIVIDUAL

RIGHTS” APPROACH TO S SL(XXXI) cuveveeteriieniieiisieesieeie st 259

BIBLIOGRAPHY ..ottt bbbttt bbbttt 261

Al CASES ittt b e be e aneere e 263

B LEGISLATION ..outiiiitiitistietieiee ettt sttt sttt bbbt nes 270

C  GAZETTES, PARLIAMENTARY DEBATES AND OTHER PRIMARY SOURCES....... 273

D ARTICLES, BOOKS AND REPORTS.....coitiiiiitiniisiieiieieie ettt 274

E OTHER SECONDARY SOURCES .....ccitvtiutiaieeaiiesteeasseasseessneesiesssesssesssnssssessneas 287

Vi



ABSTRACT

The interpretation of ‘acquisition of property on just terms’ in s 51(xxxi) of the
Australian Constitution is contested. This thesis re-evaluates the historical, theoretical
and comparative contexts of the placitum, and comprehensively examines the High
Court’s s 51(xxxi) jurisprudence since Federation, in order to identify the best
interpretation of the placitum — that is, one which is contextually coherent, doctrinally

consistent and capable of resolving current interpretive controversies.

The genesis of s 51(xxxi) is traced to two traditions: the English constitutional
protection of private property expressed in the theory of Locke and Blackstone, as
reflected in nineteenth century legislative practice in England and the Australian
Colonies; and the European public law theory of eminent domain, as constitutionalised
in the United States. Both traditions required full market-value compensation in every
individual case when private property was appropriated. This was the understanding of
s 51(xxxi) reflected in the Convention Debates and other relevant historical materials,
and these contexts were habitually referenced by the Framers of the Australian
Constitution. To the extent that the American experience contained a more robust
justification for the requirement of compensation, and had been rigorously enforced by

the Courts, s 51(xxxi) followed the American model.

This is the interpretation of s 51(xxxi) adopted by the High Court for the first forty
years: one focussed on the placitum’s purpose of protecting ‘individual rights’, and not
on its role in conferring a ‘legislative power’. This changed after World War Two,
when Justice (and later Chief Justice) Dixon led the Court away from its earlier
jurisprudence and from the contextual understanding of s 51(xxxi), replacing the focus
on the individual with a dominant concern to maximise legislative power. The s
51(xxxi) jurisprudence has never fully recovered from this deviation, despite increasing
instances of reversion to aspects of the ‘individual rights’ approach over the ensuing
years. To the extent that agreed difficulties remain in the Court’s interpretation of s
51(xxxi), this thesis demonstrates that the complete adoption of the ‘individual rights’
approach is the only contextually coherent and doctrinally consistent solution to those
difficulties, given the historical, theoretical and comparative contexts of s 51(xxxi) and

the development of the High Court’s jurisprudence interpreting the placitum.
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