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ABSTRACT 

This thesis proposes a framework for the application of human rights treaty 

obligations in extraterritorial armed conflict situations. Traditionally it is International 

Humanitarian Law (‘IHL’) that governs the conduct of States during military 

operations abroad. However the humanitarian desire to increase the protections 

afforded by international law to individuals affected by armed conflict has gradually 

resulted in the recognition that International Human Rights Law (‘IHRL’) applies 

alongside IHL in armed conflict situations. This development is, however, associated 

with significant uncertainties as to the scope of the human rights obligations of States 

conducting military operations abroad and the relationship between IHL and IHRL in 

such circumstances. The aim of this thesis is to contribute to this debate by proposing 

a framework for a better understanding of the dual operation of IHL and IHRL when 

States conduct military operations abroad. 

The central argument of this thesis is that the scope of a State’s extraterritorial human 

rights obligations should depend upon the degree of effective control it exercises over 

the territory in which it is operating. IHRL is generally predicated on the capacity of 

the State to control territory and individuals within that territory. States frequently, 

however, are only able to exercise a limited amount of control beyond their territorial 

borders. Consequently, doubts as to the practicability of the extraterritorial application 

of human rights treaty obligations permeate much of the existing case law and 

literature. States are unlikely to accept any extraterritorial IHRL obligations that are 

perceived as unreasonable or unrealistic.  

Against this background, this thesis argues that human rights treaty obligations should 

be applied with a degree of flexibility in extraterritorial armed conflict situations. This 

flexible approach relies on the concept of effective control in arguing that, depending 

on the level of control it exercises, a State may initially have a limited range and level 

of human rights obligations but as its level of effective control over the territory 

increases so does not only the range but also the level of its human rights obligations. 

The exercise of effective control is thus a prerequisite for the human rights obligations 

of States conducting military operations abroad to arise. The existing State practice, 

jurisprudence and literature on the effective control test, however, are relatively 
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limited and somewhat confused. The thesis analyses relevant legal discourse and 

develops a unified structure of effective control by identifying factors relevant to 

determining when effective control over territory exists.  

The notion of effective control as developed in this thesis is not only central for the 

activation of human rights treaties in armed conflict situations, but as this thesis 

argues, can also determine the extent of the range and level of human rights 

obligations of States conducting military operations abroad.  

The thesis proposes a novel, practical and flexible framework for the gradual 

activation of the full range and level of a State’s human rights treaty obligations in 

extraterritorial armed conflict situations based on the degree of effective control 

exercised. This proposed framework takes into account the realities of extraterritorial 

armed conflict situations, and thus has the potential to achieve greater compliance by 

States with their human rights treaty obligations and hopefully might ultimately result 

in the enhanced protection of individuals caught up in armed conflict.  
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