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TrustsNature of trust—Crown—Colonial  official acting under
tocal legislarion in name of Crown- Compensation and rovai
tes o be qeld on U trust” for natives—" Trusts in higher
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Conttranct Bewefre and  barden-—Pare or conditional oty ine
At criange Teases with replantiny oldicatior - Ciovermment aprpot
stk benefus < ¢ lges o) approasiees = W hethies pocse
cppanestees liable o obligation 1o replaie Whether awlilication
stoneeny witle ek Whether n law as well ay oty

spocitie Performamce  Obggation o replasie Suevabiliow o roaoneds

Pliosphate pdnone on ol ~Obliaton wy veplains wiil
rrevs  and  shiewhy peescvibed by colond ofiacdal W lid
proveniption controcial or govermentad oblisarion W oo
court able 1 prescreibe— Diffculey ol supervision -~ Noecd oo
concureence of all parives W hether damaves pore s fabile

Dusnages —Conmtract— Breach - Obligation e replant devasiared
fand— -Measure of damuages

L 1900 phosphite was discovered on Ocean Island, o sinall
land i the Pacific.  The island was called Bunaba by the
whabitants, and they themselves were known as the Banabans.
In the same year the aslind became a British settlement.  In
1900 and 1901 the Crown granted o a0 British company
exclusive licenves 1o occupy the iskind and nune the phos
phate.  In 1902 those were superseded by the third and lust
hicence, granted to a subsidiary ol the company for a term of
D9 years from January L1902, and providing for certin
payments to be made o the Crown From 1907 onwards the
payments were to be a rovalty of 6d. per ton on all phosplites
exparted; and i 1909 that royalty was made payable o the
Governmient of the Gulbert and Lilice Islands Protectorate by
which the island was administered.  In 1916 the protectorate
became the Gilbert and Fllice Islands Colony, and  Ocean
Island hecame part ol a0 At all muderial tmes Foglish Taw
applied 1o the island, apart from any relevant pative customary
faw. The calony had o Resident Commissioner whoo admin
istered ot under the Hhigh Commissioner for the Western
Facilic,

The fand on Ocean Ishand was divided up mto a large
number of smadl plots (most ol them being less than one acie i
extenty owned by individual Banabans or groups of Banabans
Under King's Regulations made by the High Commissionet
under the Pocilic Ordes an Counall 1883 jhere were severe
restrictions. om the purchase and lease of land  from nalive
lindowners, and the tansactions that were permitted reguined
the approval ol the Resident Comnussioner I'he compuany
soupghl o avord  those restrictions by evolving " P oand 1
deeds " under which the company merely bought the right 1o
remove phosphate and trees from the lind for five or ten years
fly 1909 the legality of the P and ‘I’ deeds was being ques:
voned, o the company was finding it dillicult 1o obtaim
further dand tor mining bom  the Banabans,  Prolonged
negotintions look phice between the company on the one hand
and the Colomal Oflice in London and the High Commis
sioner and  the Resident Commissioner on the other hand
Finally, the terms that should be put before the Banabans for
the acquisition of Turther land were agreed  Tn November
1903 an agreement based on those terms (the 7 1910 agree
ment ) wis made between the Banaban landowners and the
campany, wilh the Resident Comnussioner s witness o the
sippatures or ks, The 1913 agieement provided. mter alia,
tor the avguisitions 1o be muade only in three specitied arcas
ob the ashand, B adddiion toagrecing to pay cerling stims b
vach landowner who granted mmug rghts too the company .
the company agrecd oo pay the government an additional
royalty of 6d. per ton Fhie first yvear's additional rovalry
(apart from L3005 was ta be expended tor the benelit ol thie
custing Banaban comenunity.  Subject (o0 that, the £3000 g
the anterest om those royalties were 1o be  istetbuted  os
annuities o all Banabans who thereafter leased mining latwd
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1o the company.  The agreement ko provided that the com-
pany should refurn all worked-out inds 1o the original owners,
and  shoyly Creplant such  lands- -wheneyer possible—-with
Coconuls and other food-bearing tries, hoth m the Linds already
worked out and in those to be worked aug "

Pursuant 1o (hat Agrecment many  Hanaban landowners
executed deeds granting the company the ripht o remuove
prhosphate and trees from their lands for 4 term ending in 1999
T'wo forms of deed were used. the A deeds where 4 P oand T
deed was 1o he replaced. and the ¢ deeds for pew acquisitions,
Fach form ol ded provided that when (he campany ceased
to use the hind the company - shall replant the said land as
nearly as possible Lo the extent to wheh it was planted at the
date of he Company's operations under Clayse | (1) hereof
with such indigenous (rees and shrubs or eithyg ul them as
shall be prescribed by the Resident Commissioner for the
time being in Ocean Island ™ and the fand Was o revest in
the landowner when in the Resident Commissioner's opinion
that might be without prejudice to 1he LOMPINY's aperations.

In 1920 (he governnients of the (niteg Kingdom, Australia
and New Zealand purchased the undertakings of the company
on Ocean Island and Nauru, a nearby phosphate island which
had become mandated to the British Empire. Al the rights
of the company on those islands were vested in three British
Phosphate Commissioners, ane (o he appointed by each of the
governments; but the governments agreed not to interfere with
the conduct of the phosphate husiness, Thougly they were
referred (o as the Board of Commissioners,™ the commis.
Sloners  were npever incorporated. Jhe agreement was that
phosphates were () be allotted 1 the three countries on a
non-profit-making hasis and according 1o their percentage
interests, though in the event very little was ever sent 1o the
United K mngdom, The change of vwnership from the com
pany to the commissioners was explaimed to the Banabans, whao
all seemed satisficd, From 1923 onwirds (he comnissioners
were sceking to acquire maore land for mining. By 1927 they
had apreed with the Colonial Oflice, (he High Commissioner
and the Resident Commisioner upon the terms that were to be
Put before the Banubans for a further 150 acres. 1he Resident
Commissioner then put those terms hefore the Banabans; hut
with minor vacillations they Strongly  opposed Wy further
acquisitions

‘The Mining Ordinance 192§ of the Gilbert and Ellice
Islands Colony was then enacted, authorising the compulsory
acequisition of land in the colony far MININE purposes. Under
the Ordinance the Resident Commissioner  wys empowered
to take possession of land., thereby making it Crown land.
He could then lease it 1o the holder of 3 Crown licence 1o
mine in retorn for compensition for (he land fapart from
minerals), which was to be fixed by arhitration, and a rayalty
for minerals, which WAs 10 be preseribed by the Resident
Commissioner, Under the Ordinnnce ANV compensation or
ravalty was to be held by the Resident Commissioner *in
trust ™ for the former owners ol the fang, subject to the
directions of the Secretary of State for the Colonies In 1911,
the Resident Comnvssioner, acting under he Ordinance, by
proclamation ook NOSSEssion of 150 geres of Phosphate land
and leased it fo the Lommissioners (** (e I transaction, ™)
Che proclimation and lease provided for the Commissioners
I pay a royally of 24 ner lon, e i actmulated iy g
" Ranaban Provident Pund ™ and a further royalty of 81d per
o, te be held (not saving hy Whomi i prieg for the
Hanzilyy sommunity penerally s the Sevretary of State shol
direct. e PEOVISION 10 the Ordingnee oF 1928 for rovaliies
o be paid (o the former landowners w, wnared 1y o
however, (e laindowners concerned agreed 1o wave rher
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nghts o royeltes, and the Minmg (Amendimentn Ordinance
1947 was enacted which amended the Ordinance of 1928 by
nter alm) removing any mention ot g trust. I also provided
that royvidtwes should be paad 1o the Resident Cominissione
who was too pay or apply thooe s the Fhigh Cosmussoner
directed Tor the benefit ol the gatives of the shissd o atod!
from which the minerals were derived.  There was alse
retrouctive videhibion af past paymenis.

T A0 the Banabans petitioned  the Seoretary ol State,
seeking toacgiire anoshand an the Bip group whiihe wouhd
serve as e second home for them, i view ol the exient of the
annng oo Ocean Ishand; and i 1942 Rabn, which was part of
b, was bought tor them ot of therr funds. B the mean
tme the comnussioners bad made proposals 1o the Banabans
tor the acgusibon o o further 230 acres ol mining kind on
improved terms. The Banabuons tound the terms acceptable.
though they wanted 1o lave pand 1o them more of the moncy
that was poing o the fomds being held for them; and no tisn
agreement wis made. o 1942 the Japanese vecupied Ocean
Island.  Phey Killed or deported 1o other istands most of the
Banabans, and devastated the sk,

Aflter the war ended in 1948 the High Commussioner
arranged for the Banabans 1o be collected together, and as
Ocean Ishind was uninhahitable they agrecd 1o go to Rabi for
an it period of bwo years.  In 1947 the commissionurs
negobiated with the Banabans tor the acquisition of most ol
the remaining phosphite ind on Ocean Island. with an area
ol 671 acres. The tenms ollered were an improved versiun
of the 1940 offer, but although the High Commissioner thought
them reascanable, they did not tully allow for nflaten.  The
Banabans had hittle knowledge of the value of phosphates and
the elfect of antlation, and the oflicer whom the High Com.
rissioner had appointed 1o assist them on Rabi was instructed
o tike noo part in the pegotiations.  Subjeet (0 a small
improvement the Banabuns accepted the terms otlered. Soon
afterwards, hy a majurity of some 85 per cenl. in a secret
ballot that they conducted, the Banabans decided to make
Rabi ther headyuarters and home.  In 1948, a0 return for an
annual payment, the Banabans agreed 1o the commussioners
removing sand and shingle ** from the beach at Ocean Island ™
for making concrete and other work.  From 1956 onwards
the Bunabans sought mcreases in the royalties, and although
they were not legally required 1o do so, from time (o time the
comnussioners made certain inereases; but they were consider-
ably less than those which the Banabans claimed.  In 1971
the othee of Resident Commissioner was replaced by that of
Crovernor

Alter various chums had been made by the Banabuns
polingally and internationally, i 1971 1hey coused @ writ to
be ssued  aganst  the commissioners  and  Her Majesty's
Attorney-Cieneral For convenience, in 1973 the action was
divided inta two achans, cne nuonly agatnst the commissioner s
but wath the Attorney-Gieneral o defendant (° Ocean Island
Noo LT and the other against the Atorney General alone
¢ Ocean Islaind Noo 270 By consent. Moo 2 was heard tirst,
and Noo b omeomediately alierwards

I Ocean Ishond Nos 20 the planttls were & Banaban kind-
owner and the Council of Leaders, a Banaban body that bl
been ancorporated by o B Ordinance which provided for all
royalties accriing toothe Banahin community 1o be paid into
i tund wnder the Counal's control. The plantils clamed
that the rates ol royalty payable under the 1931 and 1947
transactions tud been Jess than the proper rates, and that in
relation o those trinsactions the Crown had been subject to a
trust or hduciry duty for the benefit of the plaintiffs or their
predecessors. The Crown was the store huble ta the plaintifls
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by the Governor of the Colony (who had replaced the Resident
Commussioner), was bound (o prescribe any trees or shrubs,
and that the chum against the Altorney-General accordingly
farled (post, pp 6910 ¥, 693G -6944).

(%) That 1l what was to be done was sufliciently defined, a
decree of specific performance would not be retused on the
ground of ditliculty of supervision; that the ohligation to replant
was nol ol such a nature as to make it necessarily unsuitable
for specific perlormance; that specitic performance would not
he decreed unless all parties entitled to enforce the contract
were betore the court, and that such requirement could not be
avarded by secking an order conditional upon the concurrence
ol those who had not been made parties but ought to have
been; and that in the circumstances the order for specific per-
tormance, sought in respect of 15 small and scattered plots of
land, would be an order of futility and waste, and ought not
to be made, especially as damages would be a far more suitable
remedy (post, pp. 69461, 6R5H—696R, 697G, 699C~F).

Wilson v. Northampton and Banbury Junction Railway Co,
(1874) 9 Ch.App. 279 applied.

(10) Vhat damages for breach of a contract to do work on
the land of another might be assessed either on the basis of the
cost af doing the work or on the diminution in the value of
the land by reason of the wark not having been done; that in
determining which basis to apply the fundamental rule was that
the plaintill was to be compensated for his loss or injury, and
not that of requiring the defendant to disgorge what he had
saved by not doing the work: that the plaintiff could establish
that his loss consisted of or included the cost of doing the work
il he could show that he had done the work, or intended to do
it, even though there was no certainty that he would: that that
applied whether the damages were awarded at common law or
under the Chancery Amendment Act 1858 (Lord Cairns' Act);
but that the plaintiffs had failed to establish that the cost of
replanting  represented  their loss, and so they could not
recover damages on that basis: and that the damages should be
maore than nominal or minimal, and in the absence of agree-
ment they should be reserved for further argument (post, pp.
Townr - 7008, 7040 B, T056=G, T0TA, T0RA-n, TOUE),

Wigsell v. School for Indigent Blind (1882) 8 Q.B.D. 357,
1.0 considered.

Per curiany. H in Qcean Island No. 2 the Crown had been
in o fiduciary position towards the two plaintiffs and their pre-
decessors their claims would not be barred by any period
of limitation, for a breach of the fair-dealing and self-dealing
ritles is not a breach of trust,  Although the doctrine of laches
applies (o such claims, it 18 no bar because it has not been
plended (post, pp. 02606 ¥, 627G, 628A-R, (291,

Liven though the right of the Council of Leaders 1o sue
depends in part on Fiji legislation taking effect in Ocean Island.
andd the right of the other plamtiff to sue depends on his
showing title to land outside the mrisdiction, the objection that
they Tack any fitle to sue ought not to prevail (post. pp.
ik 639n).

Althoueh the Crown Proceedings Act 1947 provides a bar
to the ¢lamm based on the 1931 transaction. it is no bar to the
clatm based on the 1947 transiaction (post. pp. H12G--6314);
hut even il there is jurisdiction, cither under the old Exchequer
cquity jursdiction or under the general law, to make the
declarations sought, the court ought not to make them (post.
. nAGE ).

Mo claim in respect of the 1931 transaction can in any
event be based on a conflict of interest and duty or the grant
ol o lease by a fidociary o itself, for although the Crown had
al feast a substantial interest in the commissioners' under-
taking and so could be said o be self-dealing, the Reswlent
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Commissioner had acted in obedience to the Ordinance of 1928;
and in respect of the 1947 transaction the fair-deuling rule
cannot in any event be said to have been infringed by any
fuilure of the Crown to disclose to the Banabans what sums the
commussioners were paying to the colony in lieu ol taxation, or
that they operated on a non-profit-making basis, or by any
fwilure to sce that they had proper advice, for the Banabans
were disposing of land that they owned free from any trust,
and they could not be said to have been disposing of bene-
ficial intérests under a trust to the trustee or his creatures (post,
pp. 617e-H, 618E--6198, 620n—621c).

‘The following cases ure referred 1o in the judgment in Ocean Islind No. 2:

Ackbar v. C. F. Green & Co. Lid. [1975] Q.B. 582; [1975] 2 W.L.R.
773; [1975] 2 All E.R. 65.

Attorney-General v. Wilts Unired Dairies (1922) 91 L.J.K.B. 897, H.L..(L.).

Ayersi v. C. & K. (Construction) Lrd. [1976) A.C. 167; [1975] 3 W.L.R.
16, [1975] 2 All E.R. 537, H.L.(E.).

Banda and Kirwee Booty (1866) I.R. 1 A. & E. 109,

Buanda and Kirwee Boory, (No. 2) Inre (1875) LR. 4 A. & E. 436,

Bank voor Handel en Scheepvaart NV, v. Slatford [1953) 1 Q.B, 248;
[1952] | All EL.R. 314.

Barruclough v. Brown [1897] A.C, 615, H.L.(E.).

Bombay and Persia Steam Navigation Co. Lid. v. Maclay [1920] 3 K'B.
402,

British South Africa Co. v. Companhia de Mogambique (1893) A.C. 602,
H.LIE)

Bulmier, b re [1937) Ch, 499; [1937] 1 All ER. 323, C.A,

Burghes v, Attorney-General [1912] 1 Ch. 173, C.A.

Calgary and Edmonton Land Co. Lid., In re [1975] | W.L.R. 355; {1975)
I Al ER, 1046,

Cannon Strect (No, 20) Lid. v, Singer & Friedlander Lid. [1974] Ch. 229;
[1974] 2 W IR, 646; [1974] 2 All IR, 577,

Chapman v. Michaelson [1909] 1 Ch. 238, C.A.

Chippewa Indiany of Minnesota v. United States (1937) 301 LLS. 358,

Chippewa Indians of Minnesota v. United States (N o, 2)(1939) 307 U.S. 1,

Civilian War Claimants Association Lid. v. The King (1930) 46 T.L.R.
S81; 47 T.L.R. 102, C.A; [1932] A.C. 14, HL.(E.).

Commssioner of Stamp Duties (Queensland) v, Livingsion [1965) A.C.
694, [1964] 3 W.L.R, 963; [1964] 2 All E.R, 692, P.C.

Deschamps v. Miller [1908] 1 Ch, B56.

Dyson v. Attorney-General [1911] 1 K.B. 410, C.A.

Dyson v. Antorney-General (No. 2) [1912) 1 Ch. 158, C.A,

Edgerer v, Kemper (1955) 136 No1. 2d 630.

Edwards v, Bairstow [1956] A.C. 14; [1955] 3 W.L.R. 410; [1955]
I AN ER, A8 ML (1),

Esquimalt and Nanaimo Railway Co. v. Wilson [1920] A.C. 358, P.C.

Fare Berthold Reservation Tribes v. United States (1968) 390 F. 2d 686.

Guaranty Trust Co, of New York v. Hannay & Co. [1915] 2 K.B. 536, C A,

Hardoon v, Belilios [1901) A.C. 118, P.C.

Hodge v, Attorney-Ceneral (1839) 3 Y. & C.Ex. 342,

Holmes, Inre (1861)2 ). & 11, 527. ¢

tbratebbe v. The Queen [1964] A.C. 900; [1964] 2 W.L.R. 76, [1964)
AU ER 251, P.C

tmperial Mercantile Credic Association (Liquidators) v, Colenman (1873)
LR L 189, HUL(E).

Johnson, [nre [1903] 1 Ch, 821,

Kayford Led,, Inre [1975) 1 W.L.R. 279; [1975) 1| All E.R, 6011,

King v. Victor Parsons & Co. [1973] 1 W.L.R. 29; [1973] | All E.R.
206, C AL
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to make up the amounts actually paid by way of royalty to
the amounts that ought to have been paid.

In Ocean lsland No. 1, 12 Danaban landowners sued the
three  British  Phosphate Commissioners and  the Atlorney-
General, wilth [4 Banabans as nominal defendants who took
no part in the proceedings.  One plantf) sued the commis:
sioners for damapges for the conversion of sand removed from
his land and the destruction of a burial ground,  Other plain:
tiffs sued the commissioners Toe the specific performance ol
contractual oblgations to replant the worked.out land with
trees and shrubs. or alternatively for damages. and claimed
against the Attorney-General a declaration that the United
Kingdom Government, acting by the Governor of the Gilbert
and Ellice Islands Colony, was bound to prescribe the trees
and shrubs that were to be planted : —

Held, (1) that in Ocean Island No. 2 the use of the term
“trust * in relation to the Crown did not necessarily create a
true trust, enforceable by the courts (a “trust in the lower
cense 7). but might create a “trust in the higher sense,” or
povernmental obligation, not enforceable in the courls; that
it was a question of construction whether in all the circum-
stances a true trust had been created, one material factor being
whether the person required to hold on trust was described in
his personal or in his official capacity: and that as there was
nothing in the Ordinances or in the various instruments or other
documents which sufficed to show that the Crown had under-
taken any enforceable trust or fiduciary obligation such as was
alleged, none had been created (post, pp. 59665974, n-g, 602
G-, 6038, 605D-E, 6071, 6100, 614K —6154).

Kinloch v. Secretary of State for India in Council ( 1882) 7
App.Cas. 619, H.L.(E.) appled.

(2) That neither the statutory duty under the Ordinance of
1928 to fix a royalty and hold it in trust nor any statutory
duties imposed by the Ordinance of 1937 sufliced to impose
on the Crown any enforceable statutory obligation of a fiduciary
nature: and that the principle that the Crown was one and
indivisible did not make the Government of the United King-
dom liable for any equitable obligation of the Government al
the Gilbert and Ellice Islands Colony (post, pp. 607p-1, 608
a-fl, GOMFE H, Gllc-p. 613 D, 614¢).

(1) That in Ocean Islund No. I, under the agreement of
1948 Tor the removal of sand and shingle from the * beach.”
the term * beach ™ was not confined to the foreshore, but
meluded both the foreshore and all that lay to landward of 1t
and was in apparent continuity with the beach at high water
mark. or was more akin to the foreshore than to the hinter-
land: that the burial ground was not part of the beach and
hid not been destroyed by the commissioners: that the sand
tuken by the commissioners in about 1964 had bheen removed
only from the beach, is so construed. and nol from the burial
provnd: that jurisdiction wis not excluded merely because the
wid had been removed from foreign land, and that in any
cise the elaim was barred by lHiontabion and shonld be dise
nissed (posty pp. 64 DL GAGD, 18 (4 Ta, B4R -1 (AUN)

Coovermment of the State of Penang v Bene Hong Qon
[1972] AC. 425 P.C. apphel

(4) ‘That the abligation to * replant " in the 1913 agreement
and in the A anid C deeds muost be construed in its context. and.
wr eonstruerl, tf was an obligation (o replant the land as it was
alter it had been worked out or had ceased to be used by the
company: that i the circumstances existing when those docu-
ments were signed  “replant ™ meant  planting 0 suitable
positions i he worked out land in g few leet of loose phos
phate and did nput require the extensive levelling and other
enpineering aperations J the massive importation of soil for
which the plaintils contended: that that construction was sup-
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ported by ihe qualiication ol the replanting obingation by the
words " whenever possible "o the 1913 apgreement. i as
nearly s possible ™ in the A and € deeds, which relerred to
whitt was ruasonably privchicable and not to whitt vould be
achieved only by a vast expenditure ot time. eitort and money,
and that merger might tike place distnibutively, so that despite
the differences in language hetween the replanting abhigations
i the 1911 apreement and in the A and € deeds. the former
had merged oy the latter for all and subject to an A or C odeed
(post, pp. O54H, 655511, GSRC 1, 660K, B 66T

(5) That the delendant conrmissioners, who had not been
parties o e 1911 agrecment or the A aned € deeds, could aot
be made hable o the phuntils on the obligations 1o replant
under any doctrine ol novation, beciause on the 1avis 1t Wils
impossible to infer the making of the multiphaily o new von
iracts in pliwe of the old that novaton required (post, pp.
663 ¢, 6641 1)

(6) ‘That as a matter vl construction the henelits ol the 1913
agreement and the A and C deeds had not been made von-
dittonal upon besring the burdens of them, and the detendant
commissioners were sccordingly not liable to the plaintils under
the doctrine of conditional benefits and burdens; Uil neverthe-
less there was an independent doctrine ol pure benefit and
burden; that whether i person was subject Lo the pure doetrine
depended upon whether the cireumstances in which he came
into the transaction showed that the doctrine wis mtended o
apply, and whether he had some claim to the benelity (hat the
circumstances of the present case showed that each comnus
qoner was intended 1o take the benefits and also the burdens
that although the defendant commissioners had not sutliciently
taken any benefits under the 1913 agreement 1o make them
able for the burdens of it they had taken enough benefits
under the A and € deeds 1o make them subject to the burdens
of those deeds; that as the plots of land subject o those deeds
had been trested globally and not mdividually by the com
missioners, the cllect of taking the beneht ol the deeds muist
alser be treate] globallys that cach commissioner who took any
benclii was bable for the whole of the burden: that as the
replanting abligation in the A and O deeds imposed a legal
burden the defendiant COMMIsSIONLrs were liahle on it at laws
that the benefit of 1he obligation to replant ran with the land
both u law and i equity, and jurisdiction was nal excluded
murely becanse the land was foreign lund; and that the defend
Al COMIMISSIONErS were aceordingly liable 1o the plamidls for
damages Tor any breach of tie replanting abligations 1 the
A and O deeds (post, pp. 676¢  6T7a, G—6TBC, i~ 619 G,
LR b, (¥2a=¢, ORI D G ti8d1)

Malsall v, Brizetl [1957] Ch. 169 applied.

(7) That the prescribing by the Resident € ommissioner of
the trees and shrubs 1o e planted was a miner or subsidiary
purt of a mnor or subsidiary part ot the A and € deeds as a
whole, and the courl was reluctant to permit the non-perform-
anee of such i provision by a third party to provide a defence
to an avtion on o contracl, espeeinlly where the contract had
heen partly performed; and that i specific performance were
1o he decreed the court waould provide lor the specilying ol the
trees  and  shrubs, while if damages were awarded stead
probably no such speafying would be required (post, pp.
Ot 0, e 1

(K1 That i the A and C deeds the Resudent Commissioner
entered it no contrnctnal abligacton to preseribe trees and
shrubs either on behall of Imselt, s suceessors, the Crown of
the Giovernment ol the United Koingdum: that the function of
prescrihing trees and shrubs was governmental or adnmistra
Hve, and nol contratualy that no deslaranion should theretore
be made that the Gavernment of tae United Kaingdom, acting
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